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IN THIS ISSUE 


New style. \WWe know you'll like the newly styled INSURANCE Law 
JOURNAL. Its new and larger type makes it easier and quicker to read, 
with less strain on tired eyes that must read so much legal material 





anyway in order to keep abreast of developments in this dynamic field 
of law. Time and knowledge are all that most of us have to sell. Print- 
ing the JoURNAL in type one-third larger than that formerly used 
conserves your reading time. Though the type may be larger, there 
will be no reduction in the amount of editorial material the reader 
receives, for over a volume (a year’s issues) there will be the same 
number of items as were carried in the issues printed in the smaller 
type. 

Knowledge is acquired through schooling and through experience. 
The articles reflect the experiences of many experts in the insurance 
field, and the digests of recently decided decisions add to your expert 
ence and contribute to your skill. 

In addition to making a change in the type, we have made slight 
changes in some of our departments (this is one which we have added), 
and we have made changes in our writing. However, the basic prin- 
ciples of the JouRNAL remain the same, and the var‘ous departments 
court decisions, legislation, opinions of attorneys general and state 
department rulings—all present up-to-date material which is categorized 
for quick and easy reference. 


Nonpenetrating heart injuries. Our lead article (see page 603) 
presents a most comprehensive and factual discussion on whether 
there can be an injury to the heart or vascular system by a non- 
penetrating injury or trauma. It comes complete with a description 
and diagram of the heart and opinions from leading authorities. 

The author, Francis R. Bannen, an attorney in Wisconsin Dells, 
Wisconsin, deals with the requirements necessary for proving or 
disproving allegations of injury through trauma, with special emphasis 
on testimony and medical evidence. To clarify these requirements 
he analyzes several cases in which traumatic heart disorders have 
either been proven or disproven. In one of these cases an important 
fact is noted. The time lag between the trauma and the resulting 
injury must be short, or else the evidentiary problems which arise 
may lead the court to believe that any finding is based on speculation 
and conjecture. These types of cases may be won, the author feels, 
and in concluding he sets out what he believes should be done in order 
to prove a case involving a nonpenetrating injury to the heart or 
vascular system. 


Personal injury suit evaluation. Attorneys and claim representa- 
tives tend to evaluate personal injury suits by using various methods 
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and formulas. A realistic approach to the problem considers what a 


jury will give and what amount the court will sustain. 


In the article beginning at page 629, Spurgeon L. Smithson, an 
attorney in Kansas City, Missouri, analyzes the odds-valuation method 
for determining the value of a personal injury suit. Using this method, 
the amount of probable recovery if the plaintiff wins must be deter- 
mined. Then, the odds on the plaintiff winning must be determined 
and these odds are applied in the form of a fraction against the amount 
of probable recovery to arrive at the valuation. 


\lso discussed by the author are the various elements—injuries, 
age of plaintiff, ete-—which must be considered in arriving at the 
amount of probable recovery. On the odds of a plaintiff recovering 
the risk of a directed verdict, sustained demurrer and reversal on 
appeal must also be evaluated. Odds-valuation works equally well in 
settlement negotiations, Mr. Smithson points out. 


Medicolegal problems. Interprofessional cooperation and_ the 
problems confronting the medical and legal professions are the sub 
jects of C. Joseph Stetler’s article at page 633. He delves into these 
problems, particularly medical malpractice and medical testimony, and 
points out what may be done to rectify them. 


He also analyzes the impartial medical testimony projects that 
have been initiated in several states and plainly states that he cannot 
endorse these projects without qualification. These projects should 
not be adopted merely because they may provide medical witnesses 
with some protection from cross-examination. The author feels that 
a physician has an obligation to provide impartial testimony undet 


any system of procedure, 


In this article, Mr. Stetler, who is director of the Law Division 
of the American Medical Association, also notes what is actually being 
done to improve medicolegal cooperation. 


Settling personal injury claims. Reasonableness is the essence 
of settlement negotiations in personal injury claims. In his article at 
page 639, Raoul D. Magana lists and discusses the elements that 
must be taken into consideration before or while negotiating a settle 
ment. Of particular importance is the ““market value” of the case 
whether it is against a corporation or a $70-a-month school teacher. 


The author, who is a Los Angeles attorney, also considers the 
problems posed by various types of litigants. 


ln approaching a settlement agreement with a client, the author 
makes an interesting point: Let the settlement idea be the client’s 
based upon a reasonable evaluation of all the facts. But most im 
portant, reduce to writing the authority to settle for anything in excess 
of a specific minimum sum. The essential facts should be set forth 
and then let the client, in his own handwriting, state the amount for 
which he orders you to effect an out-of-court settlement. 


In This Issue 











Persons and Events 


Charles W. Tye, who contributed to the “A Report to the Reader” 
section of this JoURNAL for several years, has joined the national account- 
ing firm of Ernst & Ernst in their New York office. Mr. Tye was 
appointed national director of services to insurance companies. He ts 
an insurance and tax accountant and an attorney. 


Personal injury litigation, from accident to voir dire, will be the 
subject of an institute sponsored by the Southwestern Legal Founda- 
tion in Dallas, November 12-14. This is the foundation’s seventh insti- 
tute in this field, and the subjects will range from pretrial negotiation 
down through jury argument and settlement. A particular highlight 
is an entire session devoted to the medical aspects of personal injuries. 
Inquiries concerning the institute should be directed to the South- 
western Legal Foundation, Hillcrest at Daniels, Dallas 5, Texas. 


Frank Sullivan, Commissioner of Insurance, has announced the 
appointment of H, Edward Wallace, Jr., of Topeka, as life actuary for 
the Kansas State Insurance Department. 


Holgar J. Johnson, president of the Institute of Life Insurance, 
has been selected as the 1959 winner of the Gold Medal Award of the 
General Insurance Brokers’ Association of New York. Presentation 
of the award will take place at the thirty-fourth annual dinner of the 
association, to be held at the Statler-Hilton in New York, October 27. 
James B. Donovan, winner of the award last year, will be toastmaster. 
} Wallace J. Cooper has been named controller of the Atlantic Na 
tional Insurance Company. The announcement was made by Carl 
Harber, president of the company. 


The Florida Industrial Commission has announced—through its 
chairman, James T. Vocelle—that it will hold its Fourteenth Annual 
Educational Conference at the Galt Ocean Mile Hotel in Fort Lauder 
dale, October 28-30. Paul E. Speh, director of the Workmen’s Com- 
pensation Division, will be co-ordinator of the conference. Eugene L. 
Heinrich is conference chairman. 
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“The One-Stop Agency—Fact or Fiction,” will be the subject of a 
speech presented by Ewart G, Walls, Jr., at the twenty-ninth annual 
convention of the Mutual Agents of America. The National Associa- 
tion of Mutual Insurance Agents has announced that the convention 
will be held in St. Louis, October 19-21. 


Dr. Leon N. Moses has been appointed an assistant director of 
research at The Transportation Center at Northwestern University. 

The Fontainebleau and Eden Roe Hotels in Miami Beach, Florida, 
will be the headquarters for the 1959 regular meeting of the National 
Association of Insurance Commissioners. It will be held from No- 
vember 30 to December 4. On October 30, at 117 Liberty Street, 
New York 6, New York, the Subcommittee (M1) for Valuation of 
Securities will hold its meeting, and on November 5 the Subcommittee 
(12) To Study and Review State Insurance Laws will hold a meeting 
at the Insurance Department Offices, 160 North La Salle Street, 
Chicago. 

Distribution management will be the topic of the American Man- 
agement Association’s first special conference on this subject. It will 
be held October 26-28 at the Hotel Roosevelt in New York. The fall 
insurance conference, November 2-4, to be held at the Drake Hotel in 
Chicago, will highlight the implications of pending legislation affect- 
ing insurance and future developments in the industry. J. F. Foll- 
mann, Jr., will present material on what can be done about health 
insurance for the elderly and the retired. 

The Annual Special Agents Conference of The Resolute Insur- 
ance Companies will be held in New York City’s Waldorf-Astoria 
Hotel, November 2-4. President E. K. Scribner promises this con- 
ference to be the most rewarding ever held for special agents. One 
day of the conference will be devoted to credit life and accident and 
health business, another day to physical damage insurance, with the 
final day dedicated to open forum discussion. 


Labor Unions Think About Entering Insurance Business 

Labor unions in New York are considering the possibility of 
establishing their own hospitals and a medical insurance system to 
compete with other health and medical plans. The American Medical 
Association News has reported that 26 unions are being represented 
on a special committee studying the proposal. This committee was 
authorized by the New York City Central Labor Council. 


Paid Life Premiums in Support Test for Tax Exemption Purposes 
\n insured may be allowed to figure paid life premiums in the 
support test for a tax exemption, but not if he retains rights under 
the policies which are inconsistent with those of the beneficiaries. 
A taxpayer, who had two policies of life insurance on his own 
life, claimed dependent exemptions for three minor children who 
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were living with a former wife. His former wife had her own home 
and a job as a school teacher. During the taxable year the taxpayer 
had given the children money and had also paid certain bills for them. 
Under the life policies, on which the taxpayer paid the premiums, 
the children of this former wife were all named beneficiaries. 

The issue was whether the taxpayer was entitled to exemptions 
for any one of the three minor children. To be entitled to an exemption 
it was incumbent upon him to prove that over half of the support 
of one or more of the children for the taxable year was received 
from him. 


It was argued by the taxpayer that the insurance premiums paid 
by him during the taxable year should be included as support for the 
three children. With this, the Tax Court did not agree. In its opinion 


“These were not shown to be term policies. The three children were 
the named beneficiaries during 1955, but there is no evidence that 
John [insured] could not have changed the beneficiaries, surrendered 
each of the two policies for cash, borrowed the full loan value of 
the policies or exercised other rights inconsistent with those of the 
three children.” 

The Tax Court could not conclude that the payment of the 
premiums was an expense paid in support of the children, even though 
they might ultimately receive the proceeds of the policies.—John F 
Miller, CCH Dec. 23,711(M), 18 TCM 673. 


Insurers Still Interested in Boggs Bill for Tax Purposes 


No action has been taken on the Boggs Bill (H. R. 5), but it is 
expected that when Congress reconvenes on January 6 many insurers 
and their associations will continue to support this advantageous 
piece of legislation. The National Association of Insurance Brokers 
strongly supported this legislation in the last session of Congress. 
\t present it is still in the House Ways and Means Committee. 


There is a tax aspect of this bill which could be important and 
profitable to insurers. Domestic insurers could insure in this country 
the assets of a foreign subsidiary of an American corporation. Under 
the bill, Section 1033 of the 1954 Code (relating to involuntary con 
versions) would be amended. In the case of a domestic corporation 
which has an insurable interest in the property of a foreign subsidiary, 
and this property is compulsorily or involuntarily converted and the 
domestic corporation contributes the insurance proceeds to the capital 
of the subsidiary, then at the election of the domestic corporation, 
gain would be recognized only to the extent that the amount realized 
by it on the conversion exceeds that portion of the cost of other 
property which is attributable to the insurance proceeds contributed. 

At the fall insurance conference of the American Management 
Association, Donald H. Gleason will explain the insurance provisions 
of the bill which deal with foreign subsidiaries of American companies. 


(Continued on page 656) 
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Traumatic Heart and Vascular Disease— 


Fact or Fiction? 
By FRANCIS R. BANNEN 


The time lag between a nonpenetrating injury to the chest and result- 
ing damage to the heart must be short, the author states. Otherwise, 
the evidentiary problems that arise can cause a finding to be set aside 
because of speculation and conjecture, even with the aid of competent 
testimony. Mr. Bannen is an attorney in Wisconsin Dells, Wisconsin. 


MAN DESCENDS into the Valley of Death following a non- 
£\ penetrating injury to his chest. A blood clot in a coronary 
artery supplying blood to his heart forms. This is a coronary oc- 
clusion; he suffers days and nights under the oxygen tent in great 
pain while the doctors ply him with dilator drugs for his arteries and 
sedatives for his pain. In the event that not too large an area of his 
heart is damaged and that he doesn’t suffer a second occlusion, he 
may ascend from this valley and live a partially, or practically wholly, 
active life. Many of these persons do not survive. The plot of this 
article will deal largely with the patient who survived, and its scope 
will be a study of whether there can be liability for the disability 
alleged in such cases. As an aid to a simple understanding of the 
anatomy of the heart and arteries, see the diagram on the next page. 

Some of the important terms are as follows: 

\ngina pectoris: 

“Pain in the region of the heart, of an agonizing type plus a 
sense of impending death. Angina pectoris is not a disease. It is 
only a symptom, and may be functional or organic. 

“Caused by (history): Occasionally in the organic type, angina 
pectoris may follow a blow or excessive muscular exertion. How- 
ever, authorities are in conflict on this. Angina pectoris may be 
aggravated by blows or muscular strain.” ? 


1 Irving Goldstein and L. Willard Shabat, M. D., Medical Trial Technique (Chicago, 
Callaghan and Company, 1942), p. 367. 
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Courtesy of the American Heart Association and its affiliates. 


Your heart weighs well under a pound and is only a little larger than your fist, but it is 
a powerful, long-working, hard-working organ. Its job is to pump blood to all the body tissues. 


The heart is a hollow organ Its tough, muscular wall (myocardium) rests in a fiber-like 
bag (pericardium) and is lined by a thin, strong membrane (endocardium). A wall divides 
the heart cavity down the middle into a ‘right heart’’ and a “‘left heart.’’ And each side of 
the heart is divided again into an upper chamber (auricle) and a lower chamber (ventricle) 
with valves to regulate the flow of blood. 

The heart, then, is really a double pump. One pump (the right heart) receives blood from 
the body and pumps it through the lungs where it gets rid of a waste gas (carbon dioxide) and 
picks up a fresh supply of oxygen. The second pump (the left heart) receives this ‘‘recondi- 
tioned’’ blood from the lungs and pumps it out through the great trunk-artery (aorta) to be 
distributed by smaller arteries to all parts of the body 
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\ neurysm : 


“This is an abnormal sac formed 
between and joining an artery and 


vein. 


“Caused by (history): Severe frac- 
tures, gunshot wounds, shrapnel and 
stab-wounds penetrating both artery 
and vein which lie side by side in such 
fashion that in healing, the walls of 
both the artery and vein are joined 
and have a direct communication be- 
tween each other. The sac (communi- 
cation) grows larger slowly or rapidly. 
The process occurs over a period of 
months.” ? 


weeks or a few 


Arteriosclerosis: ‘So-called ‘hard 


ening of the arteries’. A degenerative 


condition of age in which the walls 
of the arteries lose their elasticity, 
and at times may be calcified.” * 
Phlebitis and thrombophlebitis: 
“Defined: Phlebitis is an 
mation of the vein; thrombophlebitis 
is an inflammation plus a blood clot 


inflam 


in a vein. 


“Caused by (history): Direct blows 
to veins or following lower abdomi 
nal operations where the large veins 
have been ligated (tied off). In preg 
nancy, it may be due to the pressure 
of the enlarged uterus on the mother’s 
pelvic veins. Thrombophlebitis may 
be the injury 


result of disease or 


about the veins and 


fe | le Ww 


of deeper structures. 


locally may 


abscesses and involvements 
Phlebitis may 
occur commonly in varicose veins of 
the 


injury. In a normal vessel, 


and direct 


phlebitis 


thigh following 


leg 
by direct injury is rare but in vari 


cose veins phlebitis is quite common 
following injury.” * 


* Work cited at footnote 1 

Packard Thurber, M. D., Packard Thur- 
ber, Jr., M. D., and Willard I, Nesson, 
M. D., Claims Medical Manual (Palo Alto, 
California, Pacific Books, 1955), p. 68. 


‘Work 


, at p. 743. 


cited at 744 


tootnote 1, at p. 


Traumatic Heart and Vascular Disease 


Traumatic thrombosis: 
“Traumatic thrombosis is a blood 
clot (thrombus) either in a vein, artery 
or in the heart due to injury. 
“Caused by (history): Direct blow 
to a vein or an 
blood clot 
[If infection follows in the vein it is 
called thrombophlebitis; if infection 
the artery it is 
known as thromboangittis. 


artery causing a 


formation (thrombosis). 


begins in affected 
Gangrene 
(death of tissue) following injury 
to a large vein or artery is called a 


traumatic gangrene 


A type of gangrene 


“Infarcts: 


(death of tissue) due to thrombosis 
(blood clotting) usually found in the 
heart and the 


tissue assumes a triangular, wedge- 


lungs wherein dead 


shaped appearance. There are cer- 
tain terminal arteries which have no 
collateral (supplementary) circulation 
in the lungs. When these smaller or 
larger arteries are involved the tissue 
that wedge-shaped 
appearance (infarct). When it occurs 
in the 


dies assumes a 


heart it is called a cardiac 


infarct. When it occurs in the lungs, 
it 1s called a pulmonary infarct.” > 
Tachycardia: “A very rapid heart 


” 


beat is known as a tachycardia... . 
Bradycardia: “A very slow heart 


beat—brad ycardia.” ® 


Dyspnea: . shortness of breath 


(dyspnea ) 
Arrhythmia: “Absence of rhythm.” 8 


Pulmonary embolism: “A _ portion 


of a clot in a vein (embolus) break- 
ing off and finally lodging in the 
forming a clot 


pulmonary artery 


(thrombus). 
*Work cited at footnote l, at p. 
“Work cited at 


745 
361. 
333. 
Tllus- 
Copyright, 
McGraw-Hill Book Company, Inc. P. 67. 
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footnote 1, at Pp. 
"Work cited at footnote 1, at p. 
*“By permission from Blakiston’s 
trated Pocket Medical Dictionary 


1952 





“Caused by (history): May follow 
injuries to any portion of the body, 
commonly the lower limbs; 


monly 


less com- 
Occurs 
the 


after chest injuries, 
after operations, particularly in 


abdomen.’ 
We 


a pump 


realize that the heart is 
which pumps blood to the 
lungs to be purified and receive its 
additives; it pumps blood to 
other parts of the body, such as head, 


now 


then 


arms, legs, and even the heart itself. 
The problem we will discuss here is 
what the 
disprove or 


are factors necessary to 
prove a case involving 
thrombus: (1) in 


allegedly caused by 


alleged the legs, 
trauma to the 
legs and (2) an alleged infarct in the 
very heart itself, allegedly caused by 
a steering wheel injury to the chest 
wall. It is impossible to set up a 
complete description of the heart and 
vascular system in a small way, and 
we refer the attorney interested in 
these problems to such standard texts 
as Gray's Attorneys’ 
Shabat; Clues in the 
Diagnosis and Treatment of Heart Dis 
ease, by Paul Dudley White, M. D.; 
Medical Facts for Lawyers and Phy 
the 
tute of Pathology, Western Reserve 


Goldstein and 


sician in the Courtroom, by Insti 
University; and Cardiac Injury Re 
suiting From Effort or Trauma, by 
Ernest P. Boas, M. D. of Mt. 
Hospital, New York City -anda spe 
cial article on the “Heart and Circu 
lation,” 41 Marquette Law Review 121. 


Sinai 


Traumatic Causation— 
Fiction or Fact? 

It is no easy matter to prove trau 
matic causation of coronary injury. 


The early viewpoint—that it was an 


“Work cited at footnote 1, at p. 346. 

“Gray, Attorneys’ Textbook of Medicine 
(3d Ed.) (Albany 1, New York, Matthew 
Bender & Company, Inc.), Vol. I, p. 409. 
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Textbook of 
Medicine; Medical Trial Technique, by 


extreme rarity—is set forth in one of 


the leading texts as follows: 


“Cause: Obviously, the heart is 
but rarely damaged by injuries other 
than through penetrating wounds, as 
bullet 
tion accorded this important organ 
by the ribs and sternum is efficient 
against any ordinary violence. It is 
that the 
heart may be seriously jarred by a 


from a or knife. The protec 


unreasonable to presume 
blow or fall, because it is suspended 
from its great blood vessels, hangs 
freely within its covering sac, and 


mo 
1 


continuously undergoes violent 


tion of its own throughout life.” 


Another authority of nation-wide 
Dr. White—stated at 
his career: “Coronary 
thrombosis with myocardial 
not the 
far as we know at present from the 


prominence 
one time in 
infare 
trauma so 


tion is result of 


experience of many observers ol 
many hundreds of cases except in a 
advanced 
11 


few instances of coronary 


ather« sclere SIS.” 


He further went on to note that a 


traumatic “may” exist ac 
cording to other authorities: 
ever, another prominent cardiologist, 
‘steering wheel cardiac 
condition’ this to the 
relationship of minor trauma to the 


neurosis 


How 


speaking of 
has Say -on 
production of cardiac neurosis, 
‘the steering wheel cardiac contusion 

has already become the cause 
of at least some cardiac or traumatic 
the 
however, he 


writing 
did 
give any great credence to the proba 
bility of 
occlusion or coronary disability other 


neurosis’. At time of 


these articles, not 


injury’s causing coronary 


than the neurosis. 


Dr. White took a somewhat more 


positive view in writing about in 


"1 Current Medicine for Attorneys 4 (No- 
vember, 1953), citing Paul Dudley White, 
M. D., Heart Disease (3d Ed.) (New York 
City, Publishing Company), p 
540 


Macmillan 
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jury to the already “‘arteriosclerotic”’ 
heart. He the 
otic” heart as follows: 


“arterioscler 
“The arterio 


defined 


sclerotic heart, that is, coronary heart 
disease, consists of the limitation of 
the blood supply to or the scarring 
of the heart 
narrowing (or occlusions) by blood 
clots of the small (heart) 
arteries that supply the heart muscle 
with blood. 


process responsible for coronary heart 


muscle secondary to 


Cort Mary 
The particular disease 


disease is called atherosclerosis (hard 
ened plaques) of the arteries which 
are labeled ‘coronary’ because they 
(the the 
the heart crown or 


arteries) surround base of 


like a corona. 
There are two coronary arteries, the 
left and the right; 
into 


the left subdivides 
two major branches, the cir 
cumflex and the anterior descending 
the which is 
t.ost commonly involved by the dis 
the 


most persons, but much more rapidly 


branches; it 1s latter 


ease. Slowly through years in 


in younger males who are candidates 


for the disease, there is an accumu 
lation of fat deposit in the inner wall 
of the This fatty 


deposit is accompanied by a 


coronary arteries. 
reaction 
consisting of thickening of the wall. 
Gradually as a but 


there is a 


rule, sometimes 


more quickly, narrowing 
the bore of 
through which the blood 


ot the lumen, that is, of 
the artery 
must 


flow. With the decreasing size 


ot the arterial lumen, the amount of 
blood that can pass through is sharply 
reduced. This acts much like rust in 
the pipe. If the blood 
supply coming through this narrowed 
bore is sufficiently reduced, the heart 
that 
receives insufficient blood and 


interior of a 


muscle which is supplied by 


artery 


thereby insufhcient oxygen and an 


insufficient supply of other necessary 


substances. lor this reason also, there 
Is an inadequate removal of 


products.” ! 


waste 


“Paul Dudley White, M. D., in Medical 
Trial Technique Quarterly (Irving Goldstein, 


Traumatic Heart and Vascular Disease 


To the layman, and to a great 
many physicians, the above definition 
would embrace most of us males and 
most of the people who have suffered 
infarcts whether caused by trauma or 
cause unknown. 


Summing up, Dr. White applied to 
the already “arteriosclerotic” heart 
the rule: “Finally, acci- 
dents can injure the heart if serious 
enough. Crushing of the chest, blows 
on the chest over the heart even though 
not penetrating, and, of course, punc- 


following 


turing wounds themselves can cause 
contusions and injuries that may 1n- 
rupture of the great 
but results of severe 
Sudden se- 
vere muscular strains on the body or 


clude heart or 


vessels, such 


accidents are uncommon. 


very great startling |fright] may also 
precipitate symptoms of trouble in a 
However, 
though not 


susceptible person. some 


accidents, even severe, 


can injure individuals who already 


have an important degree of coro- 


nary atherosclerosis whether it has 


manifested itself by symptoms or 


not. There should be a definite time 
relationship between the accident and 
the the 


heart to justify a ‘cause and effect’ 


evidence of its influence on 


conclusion. Such a time interval should 
be not over a very few days at the 
most. Usually it is a matter of sec 


onds, minutes or hours.” 


The authorities given above will 
be discussed later as to a possible 
attitude on the 


change of part of 


some of our internists 

\nother great authority on the re 
search of trauma and cardiac injury, 
Dr. Alan R. Moritz, 


serve University, 


Western Re 
Cleveland, Ohio, 


has written as follows: 


which 
mechanical violence (trauma) can be 


“The only circumstance in 


said to be the direct cause of cardiac 


editor) (Chicago, Callaghan and Company, 
1956), pp. 135-136. 
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injury or disease is when the heart 
has been wounded by an object that 
has penetrated the body or has been 
bruised or crushed by a violent im- 
pact against the body. 

“If the heart or the pericardium 
[fibrous membrane which covers the 
heart] is perforated or lacerated by a 
sharp object, or by a free missile, it 
may fail immediately from the shock 
of the impact or may fail gradually 
because of the ensuing hemorrhage 
or infection. In such instances there 
is rarely any doubt as to the causal 
relationship between the injury and the 
If such an in- 
jury is survived by as long as a week 
without there clear medical 
evidence of hemorrhage or infection 
within the pericardial sac, it is un- 
likely that any subsequently recog 
nized cardiac could be 
attributed to the injury. 


ensuing heart failure. 


being 


disturbance 
reasonably 


“Tf a violent impact against the chest 
is sustained, the heart may be bruised 
or crushed. In persons middle 
age the ribs are sufficiently rigid that it 
would be most unlikely for the heart 
to be bruised unless the bony cage of 
the chest were fractured. In young 


over 


individuals, it is possible for a blunt 
impact against the chest to damage 
the heart without breaking any of 
the bones. Jf the heart has sustained 
a crushing or bruising injury, there is 
sie he Malas ras cya. ites 
period between the injury and unmis- 
takable evidence of cardiac damage. 
Unless the injury has caused immediate 
heart failure or immediate and con- 
tinuous impairment of cardiac function, 
it can be assumed that no direct dam- 
age to the heart was sustained. 


“It is frequently claimed that disa- 


bility or death from coronary throm- 
bosis is causally related to a blunt 


injury of the chest which has bruised 


Lester Adelson, M. D., Dewitt Clinton, 
Samuel R. Gerber, M. D., Alan R. Moritz, 
M. D., and Oliver Schroeder, Jr., Physician 
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The time lag between the trauma and 
the resulting injury must be short, 
Mr. Bannen emphasizes. Cases arising 
weeks or months after the trauma 
create such evidentiary problems that 
even the most capable and friendly 
medical witness might bring a result 
whereby it could well be set aside as 
based on too-speculative evidence. 
a 

one of the coronary arteries on the 
surface of the heart. |The two arter 

ies that supply the heart muscle with 
blood are the coronary arteries. The 
formation of a blood clot within a 
coronary artery, thus interfering with 
the flow of blood through it, is called 
“coronary thrombosis.” | Jt is possi 

ble for a coronary artery to be damaged 
by a blunt injury if the injury has been 
such as to cause a broken bone to press 
against the surface of the heart. It is 
conceivable, although not probable, that 
such injury might lead to the clotting 
of blood within the damaged vessel 
If this happens, it could be said that 
the injury has caused coronary throm- 
bosis, and if the damaged vessel were 
a large one, heart failure would prob- 
ably result. /f such a relationship is 
to be established, it would be necessary 
for the signs and symptoms of coro- 
nary thrombosis to appear almost im- 
mediately after the injury. Even in this 
event, the cause-and-effect relationship 
would remain a matter of speculation 
unless established by postmortem ex- 


amination.” ? 


Dr. Moritz, in another article, made 
a further point that the trauma can 
cause damage to the heart by direct 
and indirect means as follows: “In- 
jury [trauma] may damage the heart 
by either of two mechanisms. In one 
the are direct, in the 
that the disruptive [damaging] forces 


effects sense 


in the Courtroom (Cleveland, The Press of 
Western Reserve University, 1954), Vol. I, 
p. 84. 
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of the original impact, whether it be 
blunt or penetrating, are transmitted 
directly and immediately to the heart. 
The external site of such injuries is 
usually the chest the 
other, the indirect in 
that the heart is damaged by the 
systemic 


[thorax]. In 
mechanism is 
disturbances |changes in 
function | the 
trauma rather than by the original 
direct effects of the [mass in 
motion]. Injury to any part of the 
body may in appropriate circumstances 


bodily secondary to 


blow 


elicit systemic disturbances that in 
turn damage the heart.” 


Although Dr. Moritz is director of 
the Institute on Pathology at West 
ern Reserve University and although 
pathologists are generally more prone 
to connect the injury to the trauma, 
he treated this question very con 
servatively, somewhat like many of 
the internists do, by writing further, 
in the “The heart, 
whether it is normal or diseased, may 
sustain injury by the direct and im 


same article: 


mediate effects of mechanical | injury | 
violence. Evidence from postmortem 
examinations of persons known or 
suspected to have died a violent death 
indicates that coronary thrombosis is 
rarely the direct result of trauma and 
that the contention that such was the 


case is probably never tenable unless 


supported by the type of facts that can 
be obtained only by postmortem exami 
nation. In the presence of narrowing 
of the coronary artery lumen due to 
disease (atherosclerosis), various sec 
ondary effects of trauma or stress are 
probably capable either of inducing 
a state of coronary insufficiency or 
of causing the heart to fail by im 
posing an excessive work load on it.” 

While there is some dispute among 
the medical profession as to the ex 
act relationship of trauma to coro 

'* Medical Trial Technique Quarterly (Irving 
Goldstein, editor) (Chicago, Callaghan and 
Company, 1955), pp. 68-69, citing 156 Journal 
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nary occlusion or other disablement, 
it is largely a matter of the evidence 
that is at hand for the specialist. It 
is an easy matter for Dr. Lester V. 
\delson, chief deputy coroner and 
pathologist for Cuyahoga County, Ohio, 
at Cleveland, to address a group of 
defense lawyers, claim executives and 
this subject and 
to calmly and efficiently tell them of 
such cases as of a ball striking a 
the and immediate 
cardiac failure resulting; he can also 


other lawyers on 


person on chest 
refer to the case of a young woman 
who had only a small scratch on her 
breast as trauma but, 
upon autopsy, a ruptured heart being 
found. As a pathologist, he has the 
colored pictures to verify his findings 


evidence of 


in those cases and similar ones and 
there can be no question of the effect 
ot trauma in instances, It is 


somewhat more than perplexing when 


those 


one attends an institute such as the 
one held March 22-23, 1957, at West 
ern Reserve University at Cleveland, 
Ohio, and finds that internists from the 
same clinic take opposite positions as 
to the effects of 


trauma as to coro- 


nary occlusions, heart beat com- 


One 
must bear in mind that the internist 


motions, and other disabilities. 


cannot see the heart and must base 


electrocardio- 
graph, the statements of the patient, 


his findings on the 
the pulse, the condition of the skin, 
and certain other outward symptoms 
which at times may be very mislead- 
This later in 
the question of proof or disproof of 


will be covered 


ing. 


the legal allegations. 


than 
those vet presented is expressed by 
ok. 


vascular research authority: 


A somewhat different view 


Boas, M. D., a leading cardio- 
the 


“Non-penetrating blows to 


chest, compression of the chest or 


of American Medical Association 1306-1309 
(December 4, 1954). 





severe generalized trauma to the body 
such as results falls from a 
great height or from explosions can 


from 


cause cardiac damage of all degrees, 
and even rupture of the heart and 
death. Such accidental 
injury has been the subject 


immediate 
cardiac 
of several monographs and of many 
case reports. Warburg collected 174 
instances of myocardial lesions due to 
non-penetrating traumatic injuries to 
the chest and added thirteen 
of his own [Subacute and Chronic 
Pericardial and Myocardial 
Due to Non-Penetrating Traumatic In- 
juries (New York City, Oxford Uni 
versity Press, 1938)]. Many types of 


cases 


Lesions 


myocardial injury are described, rang 


ing from rupture of one of the car 
diac chambers to scattered myocardial 
hemorrhages, and damage to a coro 
nary with 
cardial infarction. The most frequent 


artery consequent myo 


accidents causing such cardiac dam 
age, according to W arburg’s material 
are: being run over by a vehicle, 
being squeezed against a non yield 
rail 


ing structure by a vehicle or a 


way car, a chest injury from wind- 


lass, lever, crank or plank striking the 


chest. a fall, an explosion, a kick by 
a horse or cow, being struck or buried 
by a falling mass, blows to the chest 
in fighting or football. Severe trauma 
rupture of the 
of the heart with immedi 


may cause any of 
chambers 
ate death 


fracture of the ribs is unusual. War 


In such cases concomitant 


burg encountered myocardial lesions, 
electrocardiographic changes, auricu 
lar fibrillation, angina pectoris and 
heart block in his series of cases that 
the White 
{“Trauma Heart 


and 
Dis 


survived accident. 


Glendy and 
ease.” Trauma and Disease (L. 
and S. Kahn, editors) (2d Ed.) (Phila 
delphia, Lea and Febiger, 1941 )| have 
observations and 
Arenberg Heart Dis- 
ease: A Clinical Study of 250 Cases 
Chest 


reported similar 


| ‘Traumatic 


of Non-Penetrating Injuries 
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Brahdy 


and Their Relation to Cardiac Disa- 
bility,” 19 Annals of Internal Medi- 
cine 326: L. H. Sigler, “Trauma of 
the Heart Due to Non-Penetrating 
Chest Injuries,” 119 Journal of Ameri- 
can Medical Association S555 OK. W. 
Kissane, “Traumatic Heart Disease: 
Non-Penetrating Injuries,” 6 Circu- 
lation 421; R. J. LaJoie, “Trauma and 
Cardiac Complications,” 22 Industrial 
Med. 514] has studied 250 cases with 
non-penetrating chest injuries. 


the so-called 
steering wheel injury [C. 5. 
“Contusions of the Heart,” 104 Jour- 
nal of American Medical Association 
109: E. F. Bright and C. 5. 
“Nonpenetrating Wounds of 
Heart,” 10 Heart 
202], in which as a result of a head 


‘In modern times 


Beck, 


Beck, 

the 
American Journal 
on collision the anterior chest is driven 
into the steering wheel of the auto 
mobile, common. This 
rupture of the heart or 
contusion of the myocardium. Sharp 


has become 


may cause 
blows to the anterior chest, particu- 
larly to the precordium, from a falling 
object or from a flying missile 
such as a golf ball [Relation of Myo 
carditis and Coronary Thrombosis to 
Trauma—Queries and Minor Notes,” 
101 Journal of American Medical As- 
sociation 1503], or a punch on the 
precordium or falls in which the 
anterior chest strikes a hard object 


may cause cardiac damage. 


“Human autopsy material has proven 
that blows to the chest may damage 
the coronary arteries, quite apart from 
causing traumatic lesions of the myo 
the heart]. 
Meesen [“Coronarthrombose nach Un- 
fall.” 54 Frankf. Ztschur. f. Pathol. 307 
(1940)] reports the case of a 30-year 


cardium [contusion of 


old soldier who was struck a violent 
blow on the right chest and shoulder 
by a heavy object. He suffered many 
rib fractures and died within eight 
Autopsy right 
The pericardium and 


hours revealed a 


hemothorax. 
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While there are some internists who 
accept the theory of traumatic injury 
to the heart, arteries and veins, there 
is no dearth of medical witnesses 
among the pathologists who are pre- 
pared to bolster their opinions with 
case records of autopsies done. These 
witnesses constitute a major threat to 
defense of these cases, Mr. Bannen 
points out in this article. 
& 
heart and there were no 


were intact 


myocardial hemorrhages. There was 
a fresh occluding thrombus 17 mm. 
long in the anterior descending branch 
of the left ‘There 
was very little coronary sclerosis, but 


coronary artery. 
the thrombus overlay an atheromatous 
plaque. A 49-year-old woman with 
hypertension had had a mild cerebral 
vascular accident. Examination at 
that time disclosed no cardiac signs 
or symptoms. The electrocardiogram 
showed the pattern of mild left ventri 
cular strain. Seven months later, she 
was riding on the back seat of an auto 
mobile which of control and 
pole. She 
thrown forcibly forward striking her 
She 


complained immediately of squeezing 


got out 


struck a telegraph was 


midchest against the front seat. 


midchest pain. There were contusions 
of the anterior chest and around the 
eyes and a large ecchymosis occupied 
the precordial area. The electrocardio 
gram taken the day after the accident 
showed the classical picture of an acute 
anterior infarction with elevation of 
the RST segments and deep Q waves 
in lead I and in the precordial leads. 
Subsequent electrocardiograms showed 
the usual progressive changes of an 
acute infarction. She died suddenly 
on the thirteenth day after the acci 


dent. The autopsy disclosed no peri- 


*E. P. Boas, M. D., Cardiac Injury Re- 
sulting from Effort or Trauma (Ann Arbor, 
Michigan, 1955), 


Edwards Brothers, Inc., 


pp. 55-57. 
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carditis. The anterior descending 
branch of the left coronary artery was 
occluded by a thrombus which origi- 
nated at an atherosclerotic area where 
there was a large subintimal hemorrhage 
into an atherosclerotic plaque. There 
was a large infarct of the anterior wall 
of the left ventricle which appeared 
to be about two weeks old. 
“Thus 

trauma to 


external 
cause a 


non-penetrating 
the chest may 
variety of cardiac 
from 


injuries 
the heart 
the 
damage to the coronary arteries with 
subsequent thrombosis and myocardial 
infarction, and rupture of one of the 
Whereas be dily 


effort can cause myocardial infarction 


ranging 
muscle, 
myocardium, 


contusion of 


hemorrhage into 


chambers of the heart. 


or coronary arterial damage only when 
there is pre-existing coronary athero- 
sclerosis, external trauma can injure an 
intact heart with normal 
arteries. When 
atherosclerosis 


coronary 
there is a preceding 
the coronary 
arteries are more readily damaged, 


coronary 


coronary thrombosis and myocardial 
infarction are more apt to occur and 
the lesion tends to be more extensive 
15 [C. Hedinger, 
“Beitrage zur Pathologischen Anatomic 


and more serious.” 
der Contusio und Commotio Cordis,” 


8 Cardiologia (1944).] 


Another authority has stated: ““How 


ever, the so-called ‘steering wheel 


cardiac injury’ is admitted by some 
medical the 


certain 


authorities as direct or 


substantial causes of serious 


1 


heart damage.”’ 


In 1 Current Medicine for Attorneys 
26 (November, 1954), the following 


( 


interesting comments are made: “Milch 
has produced some recent interesting 
experimental evidence along these lines 
[115 Military Surgeon 5 (May, 1954), 
page 342]. This investigator altered 


"1 Current Medicine for Attorneys 4 (No- 
vember, 1953), p. 4, Cecil, Text of 
Medicine (7th Saunders Com- 
pany), p. 1233. 


citing 


Ed.) (W. B 
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the lipid [fat] metabolism in rabbits 
by subjecting them to trauma. He 
found that this defect in lipid metabolism 
is ‘very similar’ to that observed in 
coronary heart Bright & 
Beck did similar experiments on dogs 
|viz., subjected them to trauma over 
the heart]. [Bright and Beck, work 
cited above, at page 293.] They found 
that the the heart [the 
myocardium] was damaged in many 
cases but such damage was repaired 
[without mortality to the dogs] in 
Along these lines 


disease. 


muscle of 


most of the cases. 
of chest trauma the so-called ‘steering 
wheel cardiac injury’ [in automobile 
cases] is admittedly a substantial cause 
of heart disease in many cases. [Cecil, 
work cited above. | 

“Kissane in similar experiments on 
dogs pointed out in 1940 that severe 
muscle damage can occur to the heart 
without any apparent injury to the 
ribs or chest [‘‘Traumatic Lesions of 
the Heart,” Blood, Heart and Circula- 
tion (The Science Press, 1940), page 
170}. 
points out that more cases of traumatic 


In a more recent study Kissane 


heart disease are overlooked than are 
diagnosed by mistake.” [“Traumatic 
Heart Disease,” Postgraduate Medicine 
(February, 1954), page 114.] 


It has also been noted: 

“Dr. Irving J. Lasky, writing in the 
Journal of the American Medical As- 
sociation, “Correspondence Section,” 
March 30, 1957, 163 :13, p. 1179, claims 
that these injuries [overlooked heart 
injuries] may occur in many Cases. 
In a group of cases which he observed 
and treated at the Los Angeles County 
Hospital, he found 
27% with 
ment in major bodily trauma. 


Harbor General 


at least cardiac involve- 

In his 
opinion, other medical investigators 
have shown figures compatible with 
this in traumatic heart cases.” 2” 


"4 Current Medicine for Attorneys 38 (No- 
vember, 1957). 
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Vascular Disease—Usually 
Apparent as Pulmonary Embole 


This particular problem is well dis- 
follows: “Thrombophlebitis 
[closing of veins with inflammation] 
is not a single disease. It really repre- 
sents a group of diseases produced by 
a variety of etiological [causal] fac- 
It is of importance because of 
its potential threat to life and because 
it often causes significant permanent 
sequelae [abnormal conditions follow- 
Some differentiate (1) 
phlebothrombosis, venous [vein] oc- 
clusion [closure] by an intravascular 
[ within-blood-vessel] clot which is 
not associated with inflammation [the 
clot is loosely attached to the vein 
wall] and (2) thrombophlebitis, venous 
occlusion which is associated with in- 
flammation of the vein wall. In clinical 
practice it is often difficult to dif- 
ferentiate these two entities. For our 
purposes we shall use the term ‘throm- 
bophlebitis’ to include all cases of 
venous occlusion by an intravascular 
clot. The clotting is usually the re- 
sult of injury to the vessel wall from 
(1)mechanical trauma, (2) bacterial 
invasion, (3) chemical injury, (4) 
venous stasis (cessation of blood flow) 
or (5) alterations in the cellular or 
fluid constituents of the blood which 
increase its clotting tendency. 


cussed as 


tors. 


ing disease}. 


“Since trauma of any type may 
cause phlebitis, a thorough examina- 
tion of the venous [vein] system is 
made following any injury to the 
body. If superficial phlebitis [vein 
inflammation] develops, as evidenced 
by a red, tender cord along the course 
of the superficial veins, the only treat- 
ment usually required is the use of 
elastic supports for the involved area. 
The patient can be fully ambulatory 
since this type of phlebitis is not 
responsible for pulmonary 
If there is significant vascular 


usually 
emboli. 
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| blood vessel] spasm, a paravertebral 
|along-the-spine] block of the sympa- 
thetic (involuntary) nervous system 
with Novocain [a local anesthetic] 
may help relieve the pain and spasm. 
Anticoagulants [blood thinners] are 
usually not necessary, except when 
the process is progressive or exten- 
case the in- 
is severe and antibiotics 


sive. In an occasional 
flammation 
or anti-inflammatory agents, such as 
jan enzyme], may be indi- 
cated. In rare instances the phlebitis 
[vein inflammation] extends rapidly 
upward along the superficial veins of 
the leg into the upper thigh. In these 
is advisable to perform a 
[ tie-off | of the in- 
extension of 


trypsin 


cases it 
simple 
volved 
the inflammation into the deep veins, 


ligation 
vein to prevent 


which is of more serious import. 


“When pulmonary [lung] emboli 
[pieces of blood clot] occur the clots 
usually arise from the deep veins of 
the leg or thigh. Unfortunately, 
pulmonary embolism, which may be 
manifested by sudden chest pain, 
cough, spitting of blood, or even sud- 
den death, may be the first obvious 
evidence of venous [vein] thrombosis 
| blood clot]. It is 


greatest importance to be alert for the 


therefore of the 


earliest signs and symptoms of deep 
vein thrombophlebitis. As soon as the 
diagnosis is made, it is wise to im 
mobilize the patient to prevent clots 
from breaking loose. Anticoagulants, 
such as heparin * or dicoumarol ** are 
used to prevent extension of the clotting 
process. After about one week in bed 
on anticoagulants the patent is gradu- 
ally mobilized. The anticoagulants 


are continued for at least one more 


week to prevent a recurrence. If anti- 
coagulants cannot be used, or if they 
effective, or if pulmonary 


are not 


emboli occur in spite of them, a liga 
'’ Medical Trial Technique Quarterly (Irving 


Goldstein, editor) (Chicago, Callaghan and 
Company, December, 1957), pp. 61-63 
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tion of the deep veins is indicated, to 
prevent a fatal pulmonary embolus. 


“In spite of all the interest and re- 
search in recent years, venous throm- 
bosis and pulmonary embolism are 
still distressing problems. The fatality 
is frequently a patient who has no 
symptoms whatever in the legs and 
then develops a sudden fatal embolus. 
It is hoped that new tests will be 
developed in the near future to detect 
the earliest signs of venous thrombosis 
so that these deaths can be prevented. 

“*Heparin is a substance or mixture 
of substances occurring in liver and 
other tissues, having the property of 
prolonging the clotting time of blood. 





‘** Dicoumarol is the 
trade-mark for bishydroxycoumarin, 
originally isolated from spoiled sweet 
clover, eating of which caused hem- 





collective 


orrhagic (bleeding) disease in cattle. 
“It is apparent that even the most 
trivial injury may cause thrombophlebi- 
tis. The superficial type usually re- 
sponds rapidly to therapy but it may 
recur. Deep vein thrombophlebitis is 
a more serious condition and it may 
be responsible for pulmonary emboli. 
Prompt anticoagulant therapy is in- 
dicated to check the thrombotic process. 
If the process becomes marked, sequelae 
are inevitable [meaning surgery ]. 
field in which 


“This is one every 


injury, no matter how trivial, should 


be carefully investigated. \t the 
slightest suggestion of thrombophlebitis, 
prompt treatment is in order. If this 


is carried out there will be very few 
sequelae of the phlebitic process in 
the years to come.” 

In 2 Current Medicine for Attorneys 
13 (February, 1955), this subject is 
treated as follows: 

“Post-Traumatic Venous Thrombosis 
may be one of the late results of frac- 
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ture. Even in simple trauma to the 
legs (without fracture) such latent 
post-traumatic venous thrombosis may 
be easily overlooked |Lamy and Bourde 
on post-traumatic venous thrombosis, 
in Modern Medicine (December 15, 
1954)]. Special tests [viz., Homan’s 
Test] are needed as well as special 
X-rays to discover such often obscure 
and hidden complications [especially 
in injury to the legs with or without 
fracture |. 

“Pulmonary Embolism with or with- 
out death may follow traumatic venous 
especially trauma to the 
legs—with or without fracture. | Gold- 
ner and others, ‘Pulmonary Embolism 
130 Journal of 
Association 178 


thrombosis 


in Fractures of Hip,” 
American Medical 
(January 19, 1946); Vance, “Throm- 
the the 
Extremity and Pulmonary Embolism 
as a Complication of Trauma,” 26 
American Journal of Surgery 19 (1934). 


bosis of Veins of Lower 


lor a case on embolism, see Updegraff 
v. Gage Hall Clinic et al., 125 Kan. 518, 
264 P. 1078 (1928).] Such deaths may 
be inaccurately attributed to natural 
causes (viz., prior heart disease) 
|Levine, Clinical Heart Disease (4th 
Kd.) (W. B. Saunders Company ), page 
240]. Autopsy 
clarify and show the traumatic origin 
of such deaths. Pulmonary embolism 
without death produces much pain and 
suffering and prolonged temporary 
disability. Such non-fatal pulmonary 
embolism occurring /ate after a simple 


may be necessary to 


leg injury or fracture should be in 
vestigated thoroughly because in all 
probability it arose from the traumatic 
situation.” 

There is little question but that 
the posttraumatic effect of injury and 
even the immobilization are easily 
proven as a cause of vascular inflamma- 
tion and emboli. Dr. Moritz puts it 
very well: 

“Any the 
immobilization of an extremity by a 


injury which requires 
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cast or splint, or which requires a 
period of bed rest, may result in spon- 
aneous clotting of blood either in the 
veins of the injured region or in the 
veins of the legs, regardless of where 
the injury may be located. Continued 
use of muscles is an important factor 


in maintaining the flow of blood 
through them. This is particularly 
true of the muscles of the legs. When 


muscles are inactive over a period of 
time, there is a tendency for blood to 
clot spontaneously in the veins which 
drain them. If the thrombus stays in 
the veins where it was formed, little 
or no harm is done. However, if such 
a thrombus loses its attachment to the 
wall of the vein where it formed, it is 
likely to be carried by the blood up to 
the heart, where it tends to obstruct the 
to the 
consti 


of blood from the heart 
lungs. Such an obstruction 
tutes pulmonary thrombo-embolism 
and may result in unexpected death 
from heart failure. 


How 


facts concerning pulmo- 
should be 


“Several 
nary thrombo-embolism 
borne in mind. One is that the post- 
traumatic development of phlebo 
thrombosis may be asymptomatic, 
and its presence may be unrecognized 
either by the patient or by his physi 
cian. Another is that days or even 
weeks may elapse between the oc- 
currence of the injury and the detach 
ment of the thrombus with ensuing 
death from pulmonary embolism. 


“Bed 


not prerequisite to the development 


rest and immobilization are 
of post-traumatic phlebothrombosis. 
thrombosis occur in an 
that 


bruised or sprained, even though that 


Thus, may 


extremity has been severely 
extremity was not subsequently im 


mobilized by cast or splint. 


“Another complication of trauma 
which may fatal 


previously normal heart is pulmonary 


cause failure of a 


fat embolism. If a long bone is broken 
or if fatty tissue is severely injured, 
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droplets of fat may gain entrance into 
the blood. In the course of hours or 
days an amount of fat may become 
lodged in the tiny blood vessels of the 
lung sufficient to plug them.” '* 
Before leaving the subject of caus- 
ation it is interesting to quote from a 
transcript of a seminar, in which this 
dialogue ensued, involving Dr. White, 


on September a 1954, at Boston: 


“THE MODERATOR: 


just one more question | think this 


There is 


section should include.” 


“MR. ESDAILE: 
question to ask of Dr. Welch. Assume 
that a operator of an 
automobile and is involved in a col 
The the collision is 
such that there is damage to the steer- 


| have one more 
person is an 


lision. force of 
ing wheel. There are some superficial 
contusions, abrasions about his chest 
region. There may or may not be a 
fracture of the sternum, but assume 
there is a fracture of the sternum or 
breastbone or one or more of the ribs 
on the left side; assume the person 
20's ; I 


his he 
had a perfectly normal, healthy heart ; 


was young—in assume 
have you an opinion as to whether or 
not that amount of trauma would be 
adequate to cause a heart condition, 
tell the audience what 
factors you would like to know before 


and will you 


you come to the conclusion that that 


amount of trauma would be. suffi 
cient?” 
“DR. WELCH: I assume from the 


the individual had a 


normal heart. The question that would 


question that 


arise here is, ‘Was there an injury to 
the pericardium by way of a broken 
rib or sternum, with a resultant peri 


* Adelson, Dewitt, Gerber, Moritz and 
Schroeder, work cited at footnote 13, at pp 
93-95, citing Kelly v. Willis, 116 App. Div. 
758, 102 N. Y. S. 223 (1907). A person sus- 
taining a compound fracture of his left leg 
and a partial fracture of his right ankle after 
a 15-to-20-foot fall f a scaffolding had 


from 
to remain in his hospital bed. He died a 
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carditis?’ Another question would be 
whether there had been a contusion 
of the heart, which ordinarily would 
be rather fleeting in its effects which 
may well be associated with pain or 
respiratory distress. 

“There is serious question whether 
severe trauma of that type would 
damage a coronary vessel on the 
surface of the heart and produce a 
secondary coronary thrombosis. 


“T think the difficulty is, assuming 
the individual has a normal heart, if 
he gets a contusion with a diseased 
coronary vessel, it is much more 
likely to create a screened coronary 
thrombosis. 

“Since he is 20 years old, it is rea 
that he had no 


that 


sonable to assume 


coronary disease to a degree 


would influence this situation. 

‘“! would be interested to hear what 
Dr. White has to say about it.” 

“DR. WHITE: I would agree en 
tirely. You can certainly have seri- 
ous contusions of the heart, and with 
an injury in the region of the coro- 
nary arteries themselves, you can have 
thrombosis even though the heart is 
healthy to begin with.” *° 


Proof or Disproof of Allegations 
of Injury Through Trauma 


Medical requirements. \n out 
standing work by Dr. Kapp (“Trauma 
in Relation to Coronary Throm- 
40 Annals of Internal Medi 
cine 327-338 (February, 1954), cited 
in 1 Current Medicine for Attorneys 
25-26 1954) ) 


be s1s,”” 


( November, discusses 


this problem: 


month later, while still in bed, because of 


an embolism. His death was held to be 
causally related to the trauma 
Trial and Tort Trends Through 1954 


(Melvin Belli, editor), 1954 NACCA Boston 
convention proceedings (San Francisco, Re- 


corder-Sunset Press), pp. 452-453 
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“The recent important work of 
Kapp along these lines has caused 
a reexamination of the relationship 
between trauma and coronary heart 
disease. This author emphasizes that 
special medical diagnostic study and 
care is needed to do justice to both 
plaintiff and defendant in cases of 
disputed relationship between trauma 
and heart Kapp 
establishes the following three tests 
in this regard: (1) Did trauma, physi- 
cal effort or not 
compatible with usual occupation or 


coronary disease. 


emotional strain, 
habits, occur before the acute coro- 
nary heart disease? (2) Did cardiac 
symptoms (such as severe pain in 
chest, shortness of breath, weakness, 
pallor, etc.) appear immediately after 
the alleged injury or at least develop 
and continuously within a 


Was the 


diagnosis of coronary heart disease 


gradually 


few hours or days? (3) 
corroborated by electrocardiographic 
105 


patients having acute heart disturb 


evidence? In Kapp’s study of 
ances after trauma, 42 had coronary 


heart disease. Kapp then applied 
tests #1-#3 above to these 42 cases 
and concluded on the basis of these 
13 of the the 


causal relationship between coronary 


criteria that in cases 
heart disease and trauma was defi 
nite: In 6 cases it was possible; in 
5 cases it was doubtful and in 18 
cases non-existent. 


concluded: 


Kapp therefore 
(1) That the occurrence of 
coronary heart disease following trauma 
is not rare or coincidental; (2) Trauma 
is often underestimated as a precipitating 
or aggravating factor in such heart dis 
ease [citing Current Medicine for At- 
torneys (September, 1954), page 43; 
for a automobile 
trauma aggravated a coronary heart 


recent case where 
disease and recovery was allowed, see 
Varley v. Motyl, 39 AutoMoBILE CAsEs 


**3 Current Medicine for Attorneys 11-12 
(November, 1956), citing Sprague, work 
cited above, at p. 631, on the effect of trauma 
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552, 139 Conn. 128, 90 A. 2d 869 
(1952)] and the resulting cardiac dam- 


age is unrecognized.” 


It was further noted: 

“Some authorities believe that the 
‘time factor’ is the final test in these 
That is—did symptom and/or 
cardiac disability appear immediately 


cases. 


or soon after injury and/or progress 
remittingly in a matter of a few days? 
[Sprague, 23 Bull. N. Y. Acad. Med. 
631-642 (November, 1947), and Jour- 
nal of American Medical Association, 
June 12, 1954, pages 652-653 ; Carleton, 
J. of lowa Med. Soc. (August, 1953) ; 
‘What Constitutes a Compensation 
Case’ Current Med. Digest, December, 
1953, pages 53-57.| If the answer to 
this question is ‘yes’ then causal re- 
lationship is probably established 

especially in proof or aggravation of 
pre-existing heart conditions | Levine, 
cited page 241]. 
Finally, it should be remembered that 
the more severe the injury to the 


work above, at 


chest the more likely the heart is 
affected [| Brahdy & Kahn, work cited 
above]. Physical trauma [viz., con- 
tact] is more of an important factor 
in the precipitation or aggravation of 
coronary heart disease than emotional 
trauma is.” 


Another authority sets up the fol 
lowing: 


“The minimal criteria for establish 


ing traumatic heart disease are as 


follows: One or more of these changes 
EKG 


cardiac enlargement; pre-existing heart 


should be shown, changes; 
condition; abnormal rhythms, peri 
cardial friction rub ; cardiac tamponade ; 
aortic distolic or loud mitral systolic 
congestive failure; 


murmurs’ with 


heart failure immediately precipitated 
by injury; angina or other cardiac 
distress within 24 hours of the injury.” 


and strain on the production and aggrava- 


tion of heart disease. 
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The author points out that complete 
medical records on the case are a 
must, EKG’s are vital, and _ serial 
medical examinations of heart and 
lungs up to the time of trial are 
necessary, together with a careful 
study on the patient’s past history. 
me 


“Proof of traumatic heart disease 
in court is always difficult. It is not 
always possible to get sufficient medical 
testimony in this regard [citing 3 
Current Medicine for Attorneys 31 


(February, 1956); Vaccaro v. Marra 
Brothers, Inc., 5 NEGLIGENCE CASES 
(2d) 100, 130 F. Supp. 12 (1955)]. 


When death or disability follows an 
accident, the 
usually is: 


question 
‘Was the disability or 
death the result of the accident alone, 
the heart 


medicolegal 


disease alone, or did both 


contribute in the subsequent dis- 
ability?’ ” ?? 
The internist specialist who is 


brought on to disprove or prove the 
causation must study the attending 
physician’s records and the hospital 
and whether 
he is early in the case or is called by 


records regardless of 
one side or the other shortly before 
the trial—-he should examine the 
patient thoroughly and see that an 
electrocardiogram is taken by some 
one under his personal supervision. 
It is not uncommon to find that elec- 
trocardiographic evidence taken by 
different personnel at about the same 
time produces different results. 

In this the following 
should be noted concerning the elec 
trocardiogram: “The electrocardio- 
gram is a written record of the minute 
electrical currents generated by the 


connection, 


* Among cases illustrating disputed causa- 
tion in cardiac trauma are the following: 
Dauphin Deposit Trust Company v. Lumber- 
man’s Mutual Casualty Company, 15 Lirt 
Cases 578, 90 A. 2d 349 (1952); Tucker z 
New York Life Insurance Company, 10 Lirt 
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heart muscle during each contraction, 
as measured from the body surface. 
The record is made on moving paper 
so that the vertical distance will measure 
the amount of electricity or voltage 
and the horizontal will measure the 
time. From the onset of one con- 
traction to the the next 
constitutes one cardiac cycle |heart- 
beat]. With this record we can meas- 
ure the voltage and the time or 
duration of all the separate component 


onset of 


parts of the cardiac [heart] cycle.” ™ 

It might be expected that damaged, 
inflamed or abnormal heart muscle 
will conduct or delay the activation 
wave in a manner different from nor- 
mal. This is just what occurs and is 
the basis for all electrocardiographic 
interpretation. 


Let us consider two different con- 
ditions that commonly involve the 
heart: hypertrophy 
and coronary thrombosis (obstruction 
of coronary artery). One cause of 
enlarged heart, involving particularly 
the left ventricle, is prolonged hyper- 
tension (high blood pressure). Work- 


enlargement or 


ing against an increased pressure in 
the major arteries for any prolonged 
period often increases the thickness 
of the left ventricular muscle to two 
or three times the normal. It is evt- 
dent that any current traversing the 
thickened muscular wall will require 
a longer interval than in a normal 


heart. The electrocardiogram allows 
us to record and measure this in- 


creased time. 


“In coronary thrombosis with myo- 
cardial infarction [destruction of heart 
muscle] the situation is different. A 
thrombosis | blood clot] in one of the 
branches of the coronary artery pre- 


Cases 459, 155 P. 2d 173 (1945); Sonson et al. 
. J. C. Penney Company, 16 NEGLIGENCE 
Cases 1064, 361 Pa. 572, 65 A. 2d 382 (1949) 
* Medical Trial Technique Quarterly (1957), 
p. 89 (footnote 36) 
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vents blood from reaching and nourish- 
ing the heart muscle normally supplied 
by that vessel. As a result the mus 
cle undergoes infarction or necrosis 
(death) and eventual replacement by 
tissue. Dead muscle and 
tissue, like a shortened or broken 
wire, will not conduct the heart cur- 
rents or activation wave and _ this 
must necessarily travel around the 
dead area. This inability to conduct 
normally produces electrocardiographic 
changes of many kinds. Without go 
ing into detail, they are in principle, 


scar scar 


those due to the loss of voltage or 
which would normally 
contribute to the electrocardiogram 


conduction 


from this area and the recording of 


voltages and complexes abnormal 
for the area being recorded. The ab 


normal complexes are those which 


are recorded as the activation cur 
rents pass ‘around’ the necrotic [dead | 
area. The kind of changes in the 


electrocardiogram depend to a large 
extent on the size and location of the 
infaret [an obstruction or embolus ].”’ ** 


Witnesses necessary to prove cau- 
sation. 
proof of causation may be as follows: 


Necessary witnesses in the 


(1) Persons who can testify that 
the plaintiff's symptoms came on in 
minutes or hours or as short a time 
as possible after the trauma. 


(2) Nurses and the attending phy- 


sician who can testify as to physical 
of trauma, 
bleeding, or other facts. 

(3) The attending physician to 
place in record the symptoms noted 
showing coronary attack, and persons 
who took EKG’s; 


them and the attending physician to 


such as. bruises, 


signs 


persons who read 


show medication given, such as the 


artery dilators and sedation to keep 
the patient quiet and ease the pain. 


(4) Witnesses from the hospital, 


as to the patient’s pain. 
“Work cited at footnote 23, at pp. 93-94 
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(5) Any specialist called in at the 
early stages to advise the attending 
physician. 

(6) Any subsequent specialists who 
examined the plaintiff, for advice on 
treatment and evaluation of residuals. 

(7) Testimony of the plaintiff as 
to his narrative of his progress in the 
case. 

Witnesses for defense in disprov- 


ing causation. — Defense 
may be as follows: 


witnesses 


(1) If possible, any witnesses who 
can testify to the plaintiff’s having 
had cardiac 
dent. 


disease before the acci 

(2) it possible, witnesses to show 
that the cardiac attack did 
not come until weeks, months or years 


onset of 


after the claimed trauma. 

(3) Any witness who will make a 
good impression to disprove any ot 
the plaintiff’s story. 

(4) A competent specialist—prefer 
ably an internist who does not believe 
in traumatic heart who 
will positively dispute any causation 
between the trauma and 


dis rders 


the illness, 
and term the whole affair a fortuitous 
event. 


To what degree of certainty must 
medical witnesses testify?—The phy- 
sician who gives his opinion either 
pro or con as to causation or proof 
of any medical fact must testify “to 
a reasonable medical certainty” or 
1 reasonable medical 
certainty” or words to that effect. 


sav “based on a 


the Wisconsin bar 
has noted, in an article published in 
the Marquette Law Review (Spring, 


1956), pages 289, 300: 


\ member of 


“In Creamery Package Mfg. Co. v. 
Industrial Commission [211 Wis. 326 
(1933)], the court distinguished be- 
tween preponderance of mere possibili- 
ties and preponderance of probabilities. 
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The court stated that mere possibili- 
ties leave the solution of an issue of 
fact in a field of conjecture and specu- 
lation to such an extent as to afford 
no basis for inferences to a reason- 
able certainty. Compare, however, 
Nash-Kelvinator Corp. v. Industrial 
Commission [253 Wis. 618 (1948) ].” 


While the court uses language al- 
lowing use of the words, “probably,” 
“likely” and “apt,” it will not be suf- 
ficient if the physicians say “may,” 
“could,” “might” or “possibly.” “In 
Vogelsburg v. Mason and Hanger Co. 
{250 Wis. 242 (1947)], the court set 
aside a verdict which was based upon 
testimony which was speculative and 
conjectural and 
or sufficient to 


was not competent 


establish a medical 
fact to a reasonable certainty. To the 
same Sprague, 
Warner & Co, |4 NEGLIGENCE CASES 
112, 235 Wis. 259, 268-269 (1940).|” 


effect, Walraven v. 


The testimony of the expert must 
be positive, direct and not vacillating 
in any way. The following case illus 
trates this point: “Plaintiff physician 
was struck by defendant’s heavy wire 
cable under right armpit on Feb. 10, 
1951. Some weeks later the plaintiff, 
who had a pre-existing heart condi 
tion, developed a myocardial infarct. 
medical 


Testimony of an eminent 


specialist for plaintiff to the effect 
that the accidental trauma ‘most likely 


contributed to a myocardial infare- 


tion’. However, on cross-examination 
this same expert stated that it was 
impossible to determine ‘the extent 


the accident contributed’ 
towards plaintiff's heart condition and 
the 


cause of the injury. 


to which 


accident was only a ‘possible’ 


Held: 


testimony inadequate to prove causa 


medical 


* 3 Current Medicine for Attorneys 31-32 
(February, 1956). 

"See Suel O. Arnold, “Medical Evidence 
in Wisconsin,” 39 Marquette Law Review 289. 
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Journal of 


tion ; jury verdict for plaintiff in sum of 
$25,000 reversed. New trial granted.” °° 

While there are other points that 
could be covered in this respect, we 
feel that these are the most salient, 
and refer to a well-written recent law 
review article on this subject for more 
details.”° 


Is There Liability? 


Cases on disproving liability.—In 
view of the fact that a large segment 
of the medical witnesses believe that 
a healthy heart cannot suffer coronary 
disease from blows, stress or emotional 
shock, it is evident that the defense 
counsel has the present apparent edge 
in this field and the plaintiff counsel 
truly has “the laboring oar.” For 
some reason, and perhaps properly 
so, the witnesses have been prone to 
testify to causation and extent on 
whiplash, perhaps aided by the Gay 
and Abbott articles; 2’ but in the field 
of cardiac and vascular injury, the 
tendency has been not to connect the dis- 
ability with the injury unless the patient 
was previously arteriosclerotic. 

While not stressing “aggravation” 
of pre-existing cardiac conditions, it 
is impossible to review the cases with- 
out consulting aggravation cases. In 
many of each type of case, however, 
the medical proof is insufficient to 
support a finding. 

Defense counsel can take great com- 
fort in Currie v. General Accident Fire 
and Life Assurance Corporation, Ltd., 
Perth Scotland,** in which case a suit 
was brought for “aggravation of prior 


coronary heart disease.” The only 
physician who examined the deceased 


between the time of the accident and 


* See “Whiplash Injuries of the Neck,” 
American Medical 
August, 1953. 

* 1 Current Medicine for Attorneys 36 (No- 
vember, 1953), citing 16 AUTOMOBILE CASES 
406, 241 Wis. 564, 6 N. W. 2d 697 (1942). 


4 1 ssi »cration, 
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his death made no reference to the 
automobile collision (as a cause of 
death) in his testimony. The only 
medical statement he made was that 
“death was caused by the coronary 
condition of long standing.” Held: 
A jury could do no more than guess 
at the cause of death from such med- 
ical testimony and, because of insuffi- 
cient medical proof, no recovery could 
be had. 

The reason that the defense may 
well look at this case as a good land 
mark is not because there may not be 
an occasional case where the proof is 
so outstanding and the medical testi- 
mony so clear, positive and based on 
medical certainty that it bears taking 
a realistic view, but because the large 
majority of the cases which come 
before the defense bar are cases where 
the patient has died and there is a 
monumental lack of proof. Many times 
there is no EKG, and the doctor has 
merely been called to certify to the 
death. In addition, if the family were 
immediately to consult competent 
counsel, he would probably advise 
an autopsy, which would probably 
be forbidden. In the 
least one or possibly several insurance 
agents may the 
and 


meantime, at 


hastened to 
obtained 


have 


loss 


home pre of of 


forms signed by the bereaved widow, 
which later 


she learn, to her 


sorrow, committed her to the position 


may 


that the death was not accidental and 
was merely a propitious end to a good 
life caused by his “old trouble.” This, 
of course, avoids payment of double 
indemnity and is good evidence to 
preclude recovery of any kind on an 
accidental basis. As a final further 


See Kapp, work cited above. 

“See A. M. Master and others, “Activities 
Associated with the Onset of Acute Coro- 
nary Artery Occlusion,” 18 American Heart 
Journal 434 (1939), and “The Relation of 
Effort and Trauma to Acute Coronary Oc- 
clusion,” 9 Industrial Med. 359 (1940). 

* Work cited above. 
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ally, many physicians have not studied 

the work of such researchers as Kapp,** 

Masters,*® Warburg,** White and 
Q 

Glendy,*? and and are re- 

luctant to give any credence to the 

probability of coronary occlusion by 


Boas,** 


a blow, stress or shock and, of course, 
know that if they do testify for the 
plaintiff's estate, there will likely be 
an able internist to testify on the 
other “to a reasonable medical 
certainty,” that it just “ain’t so.” 
Therefore, after the funeral and by 
the time the estate starts being pro- 
bated and the family somewhat re- 
the evidence is well buried, 
there is little possibility of exhuma 


side 


covers, 


tion, and the defense can rest some 
what easily. 

In Woelfle v. Connecticut Mutual 
Life Insurance Company of Hartford, 
Connecticut,** an insured died after a 
fall on the golf course with a prior, 
concurrent or subsequent rupture of 
the aorta. This was held not 
dental death so as to collect double 
indemnity. Medical proof here was, 
again, unsatisfactory. 


acci 


In a recent industrial accident case, 
the claimant lost, apparently because 
the claimant’s physician testified in 
consistently.*° In this case a sewer 
worker was moving a manhole cover, 
slipped, and fell to a sitting position 
so that a portion of his body at the 
back of his hips was wedged inside 
the manhole and his arms and legs 
were outside it. He was taken to a 
He had a contusion of the 
(blood in the 


Three days later his 


hospital. 
chest and hemothorax 
chest cavity). 
right leg became numb, and event 
ually it was permanently disabled. 

*“ Work cited above. 

* See footnote 15. 

“1 Current Medicine for Attorneys 36 (No- 
vember, 1953), p. 36, citing 1 Lire Cases 954, 
103 F. 2d 417 (CA-8, 1939). 

*® Johnston v. Industrial Commission, 3 Wis. 
2d 173, 87 N. W. 2d 822. 
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It is without dispute that before the 
accident the claimant was suffering 
from (1) polycythaemia (thickening) 
of blood caused by increase of red 
cells, which was caused in this case 
by silicosis from a previous employ- 
ment, (2) hypertension and (3) lung 
fibrosis. He had been able to carry 
on his duties for the sewer depart- 
ment prior to this accident, but not 
afterwards. A physician, Dr. Wishart, 
testified that the plaintiff’s final dis- 
ability was due primarily to a lesion 
which in all probability was a cerebral 
thrombosis—which predisposed him 
to a cerebrovascular accident. How- 
ever, he went on to say it could have 
happened while straining during de- 
fecation, opening a window or operat- 
ing an automobile and giving a hard 
tug at the steering wheel. Further, 
he stated that any increase in blood 
pressure could cause plugging, and 
that when whether it would 
be speculative to say that the stop- 
page occurred as a result of, or stem- 
ming from, this accident, he replied: 


asked 


It’s speculative, yes. As a matter 
of fact, the only way we could prove 
it would be to look at this man’s brain 
at the time it happened. It’s purely 
speculative until you do that. I mean, 
everything is an assumption.” 

This 


testimony by this same physician at 


was inconsistent with other 
the same hearing that in his opinion 
there was a causal relationship be- 
tween the accident and the thrombosis ; 
he also testified that in a previous 
report he had stated that the accident 
had nothing to do with causing the 


thrombosis. 

When asked on cross-examination 
about the report he had signed, show- 
ing that there was causation of the 
injuries and disability, he testified as 
follows: 

“¢) 

~~ 
mitted you indicated that the causal 


Doctor, this report that you sub- 
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The author concludes that given the 
proper set of facts, the necessary 
corroborating witnesses and medical 
records, and a friendly and capable 
attending physician and medical ex- 
pert (and luck), there is a possi- 
bility of recovery in these cases. 


relationship between the patient’s 
symptoms, signs, physical findings, 
and the accident referred to, probably 
does not exist? A. That’s right.” 

“Q. So the accident had nothing 
to do with causing the thrombosis? 
A. That’s right. Yes.” 


The state supreme court properly 
held that when the evidence before 
the commission is such as to raise 
doubts in the minds of the commis- 
sion, as to essential facts existing, 
they must deny compensation (see 
page 179 of the case). They held it 
was the commission’s duty to recon- 
cile the conflicting evidence; if it 
could not, it had to deny compensa- 
tion. The court found, however (page 
182), that if there had “other 
evidence appearing of record,” credi- 
bility could attach to claimant’s posi- 
tion. It appears that the court felt 
that it was unfortunate that this claim- 
ant could have not had other physicians 


been 


who would testify positively and con- 
sistently in the claimant’s favor. This 
the 
we counsel are in respect 
to the physician’s testimony in these 
Here are competent counsel 
on both sides with the claimant mak- 
ing a good record on his physician’s 
testimony, but on excellent 
examination the same physician admits 


case points up how much “at 
yardarm” 


Cases. 


cross- 


that his own position is speculative, 
conjectural and assumptive. The only 
for the counsel 
would have been to ask to adjourn 


remedy claimant’s 


and reopen the hearing at a later date 


to try to get a new expert in his 
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behalf; various personal feelings may 
enter into such a move, such as up 
setting the feelings of the claimant’s 
physician, upsetting the client by ex 
plaining such a maneuver and—the 
third and most difficult step—getting 
the examiner to allow an adjourned 
hearing where the claimant could “re 
habilitate” his record by more positive 
On the 


case is a 


expert opinion. facts and 
record, this very proper 
result and should point out to prac 
titioners on both sides the dangers 
pittalls of cardiac or 


and proving 


vascular disability from trauma—or 
of disproving it. 

In Hoage v. Liberty Mutual Insur 
ance Company, “the immediate collapse 
and death of a 30 year old laborer 
who used a 20 lb. sledge hammer to 
break concrete for an hour was held 
not to have been caused by over 
exertion on his hypertrophied heart. 
The autopsy revealed that the very 
the 
were not perforated as they would 


thin ulcerated areas of aorta 


have been had the death been due to 
over-exertion. Expert testimony ad 
duced that the death was caused by 
heart muscle’s 


the stopping of the 


beating because of flabby muscles and 
leaking valves.” ** 

In McNees v. 
way Company: “A trolley bus opera 


Cincinnati Street Rail- 


tor, driving through heavy fog at a 
slow speed while negotiating many 
turns, collapsed at the wheel and died 
of coronary thrombosis. The nervous 
strain, anxiety and excitement alone 
could not produce death; however, 
he had prior symptoms of circulatory 
failure—dizziness, shortness of breath 


and pain in the heart area—which 


“ Adelson, Dewitt, Gerber, Moritz and 
Schroeder, work cited at footnote 13, at p. 
89, citing 78 F. 2d 874 (1935). 


* Adelson, Dewitt, Gerber, Moritz and 
Schroeder, work cited at footnote 13, at p. 
90, citing 152 Ohio St. 269, 89 N. E, 2d 138 
(1949) 
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indicated a pre-existing heart deficiency. 
When coupled with this deficiency it 
was contended that nervous strain did 
cause death by imposing an intoler 
able burden on the already diseased 
heart. Although the jury in the trial 
court found that the strain and excite 
ment the death, the Ohio 
Supreme Court denied compensation 


caused 


because as a matter of law there was 
insufficient sustain the 
proximate causal relationship between 


evidence to 


decedent's death and his employment. 
Two judges dissented.” *? 


Marra Brothers, Inc., 
“where the Plaintiff's physician testi 


In Vaccaro v 


fied that a heavy wire cable striking 
Plaintiff under the right armpit ‘most 
likely contributed to a myocardial 
infarction’, a $25,000 verdict for Plain 
tiff was reversed for failure to prove 
causation.” 

The case of . ldelsberger v. Sheely 
holds that where an allegation that 
an automobile aggravated an aortic 
insufficiency was supported only by 
medical statements that “death might 
this 


Was 


have been due to the accident,” 


was insufficient, and recovery 


denied. 
Varley v. Motyl* 


is a case in which a plaintiff, who 


\s to pleadings: 


received a blow over his chest and 


that the 
“affected and injured his heart,” was 


pleaded injuries sustained 
allowed to introduce in evidence ag- 
gravation of pre-existing 


While 


the discretic mn of 


coronary 


condition. this is allowed in 


the trial court and 
while we agree with the above result 
on the basis of shortening the trial, 
query: Should the plaintiff's counsel 


introduce evidence to show a cardiac 


2 


“3 Current Medicine for Attorneys 32 (Feb 
ruary, 1956), citing 5 NEGLIGENCE CAsEs (2d) 
100, 130 F. Supp. 12 (1955). 

" 332 Mo. 954, 59 S. W. 2d 644 (1933). 

“1 Current Medicine for Attorneys 44 (Sep- 
tember, 1954), citing 39 AUTOMOBILE CASES 
552, 139 Conn, 128, 90 A, 2d 869 (1952). 
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anxiety neurosis on the above allega- 
tion, what answer in Wisconsin? It 
is our opinion that the trial court 
might well refuse and sustain the 
objection to such evidence when not 
pleaded specifically. 


Cases proving traumatic heart dis- 
orders.—Again, the workmen's com- 
pensation cases must be considered 
but, in considering any Wisconsin 
cases, we must remember the indus- 
trial commission rule for admission 
of expert opinion is “to a reasonable 
medical probability” ** and not “to a 
reasonable medical certainty,” as is 
followed in the state courts. Without 
making a study of the rules for ad- 
mission as to compensation and court 
cases in other states, we must realize 
that 
helpful, there may be cases which are 


while out-of-state citations are 
not strictly applicable because of dif 
ferent evidentiary rules. 

In Malleable Iron Range Company v 
Industrial Commission et al.,** the de- 
the 
posterior popliteal artery while pull- 
fatal 
embolism in the lung artery resulted. 


ceased sustained a rupture of 


ing a heavily loaded truck; a 


This was found to be due to exertion 
while pulling a heavily loaded truck 
up an incline, and recovery was allowed. 


In Vogelsberg v. Mason and Hanger 
Company,** a 63-year-old man suffered 
a blow on his head, with a paralytic 
This case resulted 
the 


but the findings were sent 


stroke resulting. 


in recovery under “safe place 


statute,” 


back for a new trial on the basis of 


" Miller & Rasmussen Ice & Coal Company 
Industrial Commission, 263 Wis. 541, 
follows: “If the 
commission’s finding of total disability is to 
be sustained, the reports of the phychiatrist, 
on which it is based, must show to a reason- 
able probability or certainty that the trauma 


quot- 


ing Justice Fairchild as 


of 1945 so upset [the individual’s] 
basic psychoneurotic personality that since 
Sept. 18, 1945, he has been unable to perform 
any useful employment except for 
mittent periods in 1945 and 1946,” 


inter- 
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damage. While the causation between 
trauma and possible resulting injury 
was not established, this case at least 
sets up what the claimant’s physician 
should testify to and shows the futil- 
ity of bringing on a physician to 
testify unless he will testify that the 
trauma was the direct cause of the 
injury and disability alleged “to a 
reasonable medical certainty.” Fur- 
ther, if he goes on to say in response 
to questions as to “whether the in- 
juries received on the date of injury 
may well have happened without the 
trauma, blow, chest crushing, exer- 
that 
it may well have happened without 


tion stress or shock occurring” 


such trauma, then there is little chance 
of recovery. The medical witnesses 
for the plaintiff must be positive and 
certain that the injury and disability 
could not have resulted without the 
trauma and, in my opinion, should 
be acquainted with the research of 
Kapp, Cecil, Boas and other research- 
ers who have made a careful patho- 
logical study of this field. This case 
shows the pattern to be followed for 
recovery. 

In Wisconsin Power & Light Com- 
pany v. Industrial Commission, an em- 
ployee sustained a cerebral hemor- 
rhage while he was guiding an electric 
line pole into the ground; the injury 
was held compensable. 


In another recent case *° a medical 
that he present 


at the autopsy of the deceased, that 


expert testified was 


death was caused by “rupture of the 


“215 Wis. 560, 255 N. W. 123 
Wisconsin Statutes 
p. 344. 

"Cited above. 

“Larson, Workman's 
(Albany 1, New York, 
Company, Inc.), Vol. 1, 
44 (1955). 

3 Current Medicine for Attorneys 9-10 
(November, 1956), citing Great American 
Indemnity Company v. Overton, 88 S. E. 2d 
498 (1955) 


(1934), 
Annotated, Secs. 98-102, 


Compensation Law 
Matthew Bender & 
p. 524; 68 N. W. 2d 
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aorta’ and that there was an under- 
lying enlargement of the aorta which 
had been present for a considerable 
time previously, but that the rupture 
leading to the hemorrhage was an 
acute He testified that the 
other contributory causes of death 
included those that might be expected 
in someone who had high blood pres- 


process. 


sure over a period of time, namely, 
marked enlargement of the heart- 

about twice the normal and 
changes in the small blood vessels 
of the body. He further testified that 
“the cause of a rupture of a diseased 
aorta such as this one could be one 
of three things: (1) spontaneously 
without apparent (2) in 
association with a further rise in blood 
pressure, or (3) trauma,” and, also, 
that strenuous mental 
mental activity might lead to a fur- 
ther elevation of blood pressure and 
that ordinary physical exertion in some 
individuals might raise blood pressure 


size 


any cause, 


concern or 


and might contribute to such a rup- 
ture. There was other evidence which 
that 
doing overtime work and that “he had 


showed the deceased had been 
been working pretty hard recently 
and carrying some type of things 
which he wasn’t used to carrying.” 
It was held: Evidence supported find- 
ing that deceased linotype operator 
died of a ruptured abdominal aorta 
due to an injury which arose out of, 


and in the course of his employment. 


In a recent and interesting Wis 
consin case,*® the plaintiff’s decedent 
died of heart failure proved to be 
caused by the shock of the defendant’s 
driverless truck’s crashing into the 
side of the plaintiff’s house at a point 
the first-floor 
room. This case offers a triple threat 
(1) traumatic heart failure 
was proven, (2) res ipsa loquitur was 


near decedent’s bed- 


because 


“Colla v. ‘Mandela, 12 AUTOMOBILE CASES 
(2d) 517, 1 Wis. 2d 594, 85 N. W. 2d 345 
(1957). 
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applied and (3) shock or fright may 
cause liability without any proof of 
bodily physical injury. 

This case is well edited from the 
shock-and-fright standpoint in a 1957 
review,*’ as follows: 

“The Wisconsin Court has recently 
reaffirmed the proposition that ‘it is 
not essential to liability that there 
be proof of any bodily physical injury 
in case physical disability results 
naturally and directly from extreme 
fright or shock.’ Plaintiff's decedent 
died of heart failure, presumably in- 
duced by the shock of having defend- 
ant’s driverless truck crash into the 
side of plaintiff's house at a point 
near decedent’s first floor bedroom. 
Per Wingert, J.: ‘Were fol- 
low the minority in requiring some 
sort of token impact, the impact on 


we to 


the wall on the other side of which 
[the decedent] was sleeping 


might well be considered enough.’ 


“The court expresses its unwilling- 
ness, however, to concede liability 
for shock-induced illness or injury 
in every case where the causation is 
complete and direct. The limitation 
is grounded on public policy, and ap- 
plies (1) where the injury is too re- 
mote from the negligence, or (2) where 


the liability is too wholly out of 
proportion to the culpability of the 
negligent tortfeasor, or (3) in retro- 
spect it appears too highly extra 
ordinary that the negligence should 
have brought about the harm, or (4) 
where allowance of recovery would 
place too unreasonable a burden upon 
users of the highway, or (5) where 
such allowance would be too unlikely 
to open the way to fraudulent claims, 
or (6) where such allowance would 


enter a field that has no sensible or 


just stopping point. 


* Personal Injury Commentator, March, 
1957. 
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“The utter relativity of the sug- 
gested norms would seem to augur 
considerable uncertainty for future 
this kind in 

There is another group of 
which hold, generally, that if the ac- 
cident contributed to the causation 
in cardiac trauma to a substantial or 


48 


cases of Wisconsin.” 


cases 


appreciable degree, recovery will be 


allowed.*® 


In leg cases where the blood supply is 
diminished by arteriosclerosis, syphilis 
or Buerger’s Disease, and the main 
blood are and ex- 
hausted, there is a great diminution 
of the blood which 
diminution of the blood supply. Nature 


vessels diseased 


flow results in 


compensates for this by what is known 
bloc rd 


This means that a sort of an 


as the “collateral reserve.” 
“auxil 
iary’’ blood-vessel system comes into 
play whereby arteries and capillaries 
feed the area not supplied before. It 
is not as efficient as the normal sys 
This 
happens mostly in the legs, and when 
the 


blocked and the secondary system is 


tem and it can be “exhausted.” 


main arteries are more or less 


ruined or substantially disabled by 
trauma, then amputation and other 
results may follow. For a case in 
which a $15,000 verdict resulted from 
this injury and others, see Trowbridge 
v. Abrasive Company of Philadelphia 


et al es 
(blood 


in vein) following an injury does not 


\ venous thrombosis clot 


always result in pulmonary embolism 


(blood clot in lung). However, venous 


thrombosis may be very disabling, 


and recovery has been had in a num 
ber of cases.°? 

“Also see Jorgenson v. Hillestad et al., 
27 AvutTomMosBILeE Cases 850, 250 Wis. 592, 
27 N. W. 2d 709 (1947), where a 
nary thrombosis came on six weeks after 
the injury, and a $5,000 verdict was sustained 

” Cases cited at footnote 22. 

“” Brahdy and Kahn, work cited above, at 
p. 100 (chapter by DeKats) 


coro 
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Inasmuch as we in Wisconsin fol- 
low much of New York’s casualty 
and compensation law, Saunders v. 
Merritt Chapman & Scott Corporation 
et al.®* is an interesting case. A brief 
review follows: 

“George Saunders, 63, had been re- 
tired from former employment be- 
cause of high blood pressure and a 
heart condition but was employed by 
defendant as a night watchman to 
guard barges off a pier. Part of his 
job consisted of extinguishing warn- 
the the 
early morning, near the end of his 
shift. 
it was 


ing lanterns on barges in 
In boarding one of the barges, 


often necessary for him to 
jump or pull himself onto the barge 
from the dock by means of a rope 
and he then had to walk around the 
barge on a catwalk, about one foot 
wide. Sand and gravel from the cargo 
usually spilled over the catwalk, and 
hawsers and chucks along the sides 
also contributed to the perils. 


“While engaged in his early morn 
ing rounds, George fell between two 
barges; an autopsy disclosed he had 
not drowned but had died of a coronary 
occlusion. Defendants [the employer 
and Insurance 


that 


its carrier, Travelers 
Company | 
had 


and 


contended George 
suffered the attack 
had then fallen into the water. 
A witness testified he had heard shouts 


which 


heart first 


he thought were shouts for 
help about the time George disap- 


peared. 


“The Board found George had ac- 
cidently slipped and fallen into the 
water, and that the heart attack had 
been precipitated by the fright and 


"19 NEGLIGENCE CASEs 853, 190 F. 2d 825 
(CA-3, 1951). 
= Gannaway v. Gannaway, 2 
Cases (2d) 868, 65 S. 2d 3 
v. U. S., 105 F. Supp. 149 ( 
TWA et al., 34 AUTOMOBILE ( 
P. 2d 463 (1950) 
168 N. Y. S. 2d 914 (1957). 


\ UTOMOBILI 
1953); Mack 
2); Duvall z 
ASES 810, 219 


52 
19 


( 
5 





shock, and by his efforts to save him 
self. 

“Held: Award affirmed. Under the 
circumstances, the claimant was en- 
titled to the benefit of the presumption 
the unwit- 
section 21 


of compensability as to 
nessed under 
of the Workmen’s Compensation Law. 
Once it was found there had been an 
accidental fall, there sufficient 
medical testimony to support the find 
ing of causal relation between the 
fall and the heart attack.” 

York Heide 


a verdict for an 


occurrence 


Was 


In another New 
v. Dandignac, Inc.,°* 
unspecified amount, where a pre-exist- 
ing heart condition was slightly ag 
gravated and the plaintiff suffered 


case, 


other unspecified injuries, was held 
to be so excessive as to evidence mis- 
The 


ordered a new trial unless the plain 


take on the jury’s part. court 
tiff would agree to reduction of the 
verdict to $15,000. 

In a federal case in Montana,* a 
verdict of $8,000 was held to be in 
adequate where a 40-year-old freight 
loader with a life expectancy of 27.45 
years, earning $206.60 per month was 
found to have suffered a permanent 
coronary thrombosis, and to have be 
come a permanent cardiac invalid as 
a result of trauma. 

While we are primarily concerned 
about an apparently normal heart or 
blood vessel system’s being damaged 
by injury, there are a considerable 
number of cases allowing recovery 
for aggravation of pre-existing con 
ditions: °° 

“Aggravation of prior hypertensive 


heart disease by trauma from steel 
valve at work. Recovery: White ws 


Delta Shipbuilding Company, Inc. (La. 


*20 AuToMoBILE Cases 1097, 628 App. Div 
775, 48 N. Y. S. 2d 568 (1944). 


* Estabrook v. Butte, Anaconda & 
Railway Company, 163 F, 2d 781 
1947). 
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Pacific 
(CA-9, 


\pp.) 24 So. (2d) 497 (1940). 
man, Treatment in General Practice, 
3rd, W. B. Saunders Co., p. 521.” 


Beck 


“Prior arteriosclerotic heart disease 
aggravated by automobile accident. 
Medical testimony that the shock of 
collision was the proximate cause of 
resulting heart failure. $12,500 verdict 
upheld. Groat vs. Walkup Drayage & 
Warehouse Co., 58 P, (2d) 200 (Cal. 
\pp. 1936).”’ 

“Recovery for prior arteriosclerotic 
heart terminating in death 
due to fall on a slippery sidewalk. 
O’Flaherty’s Case, 325 Mass. 303, 90 
N. E. (2d) 559.” 


“Emotional excitement over traffic 


disease 


argument aggravating a prior arterio- 
sclerotic heart disease. Recovery : Gelt- 
man vs. Reliable Linen Supply Co., 18 
N. J. Misc. 423, 13 A. (2d) 844 
(1940).” 


“Aggravation of prior heart ailment 
by gas erupting from Defendant’s lines. 
Recovery, $10,000. 
Co. vs. Gomez [7 NEGLIGENCE CASES 
313], 160 S. W. (2d) 74 (1942 Tex 


Civ. 


Texas ( ‘ities Gas 


App.).” 


Disease, 4th 
1952,.p- 


Heart 
Ce; 


“Levine, Clinical 
Ed., W. B. 
241." 


Preserving and presenting facts. 
Though some practitioners have quoted : 


Saunders 


‘“oive them the facts and the law will 
take care of itself,” we can see that 
the facts are vital but must be pre 
served in a way so as to be admissible. 

First, in a traumatic heart or vas 
cular death case, it is helpful if the 
physician makes careful recorded notes 
of his findings. 

Second, it is important that an au 
topsy be done. These two things are 


1 Current Medicine for Attorneys 37 (No- 
vember, 1953). 
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a boon whether you are interested as 
a plaintiff or defendant. 

Third, in coronary artery or coro- 
nary disorder cases, if there are EKG’s 
taken soon—meaning within 24 hours 
of the trauma invaluable 
to both the plaintiff's witnesses and 


these are 


to medical witnesses for the defense. 


Fourth, if there who 
can corroborate the facts of the trauma 
and the pain and suffering suttered 
by the plaintiff, with such testimony 
referring to a matter of the first 24 
hours from the trauma, this should 
be preserved by court reporter or 
written the event of 
trial, if these witnesses should be un 
available, their testimony should be 


are persons 


statements. In 


preserved by deposition. 


Fifth, if the defense side 
can find witnesses to show a long lag 
between the time of trauma and the 


symptoms of injury, this should be 


one on 


recorded and preserved, and also any 
witnesses who will be helpful in any 
way in refuting the claimant's post 
tion. 


the the 
pleadings should conform to the facts 


Sixth, in presenting case, 

that is, aggravation or nonaggrava 
tion— and defense counsel should ob 
ject to 


pleaded. 


any approach not properly 


Seventh, in actual trial, witnesses 
should be short and to the point and 
weak medical witness should be 


the plaintiff; 


any 
avoided by similarly, 
the defense should carefully point up 
the weak points of the plaintiff's med 
ical witnesses by a brief examination 
the kill 
the expert internist testifies as to his 


However, real comes when 
lengthy qualifications and states that 
he has never seen a case of traumatic 
heart or vascular disease in “x”? num 


ber of cases. On cross-examination, 
the right witness for the defense only 
makes the plaintiff’s case look worse 


and the best thing to have done would 
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have been to have asked him a few 
polite questions and excused him. 


Kighth, the defense counsel has many 
breaks because many plaintiffs’ coun- 
sel will make outlandish claims, pos- 


sibly because of unpreparedness on 


their part or 


because the plaintiff is 
so sure he is right that he oversells 


them on his case. This is a two 
edged sword and must be carefully 


pondered by counsel for either party. 


Summary 
and Conclusions 

(1) There is a controversy in the 
medical profession as to whether there 
is, and the exact extent of, traumatic 
heart and vascular disease. Studies 
are made and authorities are quoted 
both ways, but the case is made some- 
what easier for the plaintiff if he has 
an aggravation case. This is simply 
because this is more readily accepted 
as a medical theory by the medical 
witnesses. 


(2) Although the defense has the 


better position at this time, this stems 
the that 
dearth of 


largely from fact 


there 


mostly 


has been a corrobo 
ratory evidence as to the trauma and 
its result (as would be shown by 


autopsy) and some lack of the neces 
though not conclusive evidence 
produced by EKG’s. the 
biggest stumbling block to recovery 
is the 


the plaintiff among the internists and 


sary 
Further, 
lack of medical witnesses for 
the ample supply for the defense among 
this group of outstanding physicians. 


(3) The time lag between the trau 
ma and the resulting injury must be 
short. Cases arising weeks or months 
after the trauma create such eviden 
tiary problems that even the most 
capable and friendly medical witness 
might bring a result whereby it could 
well be set based on 


aside as too 


speculative evidence. 
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(4) While there are some internists 
who accept the theory of traumatic in- 
jury to the heart, arteries and veins, 
there is no dearth of medical witnesses 
among the pathologists who are pre- 
pared to bolster their opinions with 
case records of autopsies done. These 
witnesses constitute a major threat to 
defense of these cases. 

(5) Complete medical records on 
the case are a must, EKG’s are vital, 
and° serial medical examinations of 
heart and lungs up to the time of trial 
are necessary, together with a very 
careful study on the patient's past 
history. This past history may lead 
to a complete defense or it may point 
out to the claimant the correct, though 
limited, path to compensability, through 


allegations of aggravation. 


(6) Careful the 
patient’s testimony and that of his 


presentation of 


medical witnesses is necessary so that 
this testimony is orderly and credible. 
Also see that the attending physician's 


testimony is complete and makes a 
good record, and finally that the ex- 
pert witness testifies positively on di- 
rect and cross-examination and on all 
opinions, to a reasonable medical cer- 
tainty. The same applies to defense 
witnesses, and this expert must meet 
The job of 
that 
and 


the same requirements. 
the defense counsel is to see 
these requirements are met 
that no incompetent opinion testimony 


which would sway the jury gets in. 
final conclusion is 


proper set of 


(7) Our that 
the the 
necessary corroborating witnesses and 


given facts, 
medical records, and a friendly and 
capable attending physician and medical 
expert (and luck), there is a possi 
bility of recovery in these cases. We 
predict that there will be a majority 
of cases lost before it becomes a mat 
ter of We feel that 
the medical theory and the law are in 
about the same era as was proving the 
question of a “traumatic hernia” in 


[The End] 


easy conquest. 


its early stages. 


AUTO ACCIDENTS AND YOUNG DRIVERS IN 1958 
} 


The Luckless Legion, an annual traffic safety booklet published by 
The Travelers Insurance Companies, has estimated that more than 
60 million Americans have been killed or injured since the advent of 
the automobile. In 1958 alone, traffic accidents on United States 
highways caused more than 2,825,000 injuries—a 12 per cent increase 
over the 1957 totals. 

Highway deaths for the year totaled 36,700, which produces an 
average of one highway death for every 77 injuries. However, the 
1958 fatality list shows a decrease of 5 per cent over the previous year. 

Drivers under 25 were involved in 27.1 per cent of all fatal acci 
dents and more than 20 per cent of nonfatal crashes, the booklet 
pointed out. This record was compiled by a group which constitutes 
only 14 per cent of all licensed drivers. 

It has been estimated that nearly 80 per cent of the fatal accidents 
and 87 per cent of the nonfatal accidents involved passenger cars. 
The booklet concluded that although commercial vehicles travel 
nearly as many miles as passenger cars, private cars were involved 
in four fifths of the fatal crashes and seven eighths of the nonfatal 
accidents. 
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Odds-Valuation of a Lawsuit 


By SPURGEON L. SMITHSON 


In evaluating a bodily injury lawsuit under the American system, 
a realistic practicing lawyer or claim representative considers, 
basically, what a jury will give and what a court will sustain. 
Spurgeon L. Smithson is an attorney in Kansas City, Missouri. 


VALUATION of a lawsuit must be made according to the standards 

of a particular time and place. What is the basic consideration 
in the evaluation of a common law bodily injury lawsuit under the 
American system? The courts say it is a reasonable compensation 
for the injury. The realistic practicing lawyer or claim representative 
must say that our basic criterions are (1) what a jury will give and 
(2) what the courts will sustain. Incidentally, these principles apply 
not only to bodily injury lawsuits but to any other lawsuit which, 
under our law, is determinable by jury trial. 

Let us now consider some formulas which have been proposed 
for the evaluation of lawsuits. One formula suggested is three times 
the amount of the special damages. This approach is wholly arbitrary, 
as there is no necessary or fixed relation between the special damages 
and the amount that will be given by the jury and sustained by the 
courts. Another formula worked out by Joseph Sindell, a Cleveland 
lawyer, has been widely publicized. Ben Swofford, of the Kansas 
City, Missouri bar, has delivered a number of able addresses on the 
Sindell formula, and his interesting article on the subject appeared 
in the May, 1957 issue of THe INsuRANCE Law JOURNAL. 


In applying th‘'s formula, Mr. Swofford considers “the maximum 
amount permitted to stand in the jurisdiction” and takes a percentage 
thereof, based upon the number of points which he gives the particular 
case. Theoretically, a perfect lawsuit would have 100 points or 100 
per cent of such maximum value. The 100 points are allocated 
follows: 


Liability 1 to 50 Type of plaintiff 1 to 10 
Injury 1 to 10 Type of defendant 1 to 10 
Age of plaintiff 1 to 10 Special damages 1 to 10 


The particular lawsuit is graded on the above-specified elements 
and the number of points given is deemed representative of its merits. 
The points given are totaled to arrive at a percentage which, applied 
to the maximum amount permitted to stand in the jurisdiction, is 
thought to yield the value of the case. 
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This system has considerable merits, 
but it has some inherent weaknesses 
as well. For example, a case might 
have absolutely no liability and yet be 
perfect on the other elements and un 
der the formula would receive 50 points 
or 50 per cent of the maximum, though 
there was no chance at all of winning the 
case from the plaintiff’s standpoint. In 
another example, a jury in a particular 
locality might never have been known to 
award a verdict as high as the courts 
in that jurisdiction would approve, 
and yet the given percentage would 
be applied to the maximum amount 
the courts would permit to stand. 


In my the important 


thing in evaluation and strategy from 


experience 


beginning to end is to recognize the 
controls, or controlling facts and ele 
ments, in the particular case. Under 
the Sindell formula, a particular ele 
ment may be assigned a maximum of 
only 10 per cent, and yet it may wholly 
dominate and control the end result. 
To illustrate: The plaintiff may have 
a reputation in his community so bad 
that a local jury would not give him 
a verdict under any circumstances ; 
under the formula such circumstances 
would depreciate his case a maximum 
of only 10 per cent. Thus the arbi 
trary allocation of certain percentages 
may, in many situations, tend to mis 
lead the valuation. 


The system which I suggest, I call 
the 
name. Odds-valuation involves 


“odds-valuation,” for lack of a 
better 
three prircipal steps: (1) arriving at 
the amount of probable recovery if 
the plaintiff wins, (2) determining the 
odds on the plaintiff winning and (3) 
applying these odds in the form of a 
fraction against the amount of probable 
recovery if plaintiff wins, to arrive at 
the valuation. In a hypothetical case 
we may first determine that the amount 
of probable recovery, if the plaintiff 
wins, is $10,000. Next we determine 
the odds on the plaintiff winning as 
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Mr. Smithson is the author of “‘Lia- 
bility Claims and Litigation,’ which 
appeared in the June, 1958 issue of 
this Journal and in which he sets 
forth practical outlines, methods 
and techniques for the handling of 
liability claims and litigation. “Lia- 
bility Claims and Litigation” is 
available as a pocket-size booklet, 
priced at $1.25 (with discounts for 
quantities of ten or more), from Mr. 
Smithson, at 1000 Power and Light 
Building, Kansas City 5, Missouri. 


one chance in four, or one fourth; and 
applying that fraction to the amount 
of probable recovery, we place a value 
on the case of $2,500. 


Step 1 


Turning now to the elements to be 
considered in arriving at the amount 
of probable recovery if the plaintiff 
wins: 

(1) The first of these is the injuries 
of the plaintiff. Features of this ele 
ment are the plaintiff's age; suscepti 
bility of injuries to visualization or 
understanding by a jury; pain; per- 
manency of injury; disabilities, includ- 
handicaps; medical 
evidence and records available to the 


ing occupational 


plaintiff; and special damages. 


(2) The next element is the plain 
tiff’s personality. It includes his his- 
tory, occupation, reputation, past claims, 
convictions and community standing. 
Will the jury like or identify with the 
plaintiff ? 

(3) The defendant’s personality, if 
an individual, is the third element 
considered. His history, occupation, 
reputation, past litigation, convictions 
and community standing are also all 
included. Will the jury like or identify 
with the defendant ? ' 
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(4) If the defendant is a corpora- 


tion, local attitudes toward such a 
corporation will be a feature. Is the 
corporation large or small? Is it one 


which the jury would believe the 
amount of the verdict would not hurt 
and against whom the jury would 
readily render a large verdict? 


(5) Will insurance coverage of the 
defendant be shown or. inferred ? 


(6) Are the facts as to liability likely 
to decrease or increase the verdict? 
(Was plaintiff's or defendant’s con- 
duct unconscionable or antisocial ?) 


(7) The opposing lawyers’ prepa- 
ration of this case and their general 
resourcefulness are 


competence and 


considerations. Can and will they 
appeal if the decision be deemed wrong 
by them? 


(8) Does the jury have knowledge 
or acquaintance with this case and its 
W hat 


cases in 


were 
this 


parties and witnesses? 
the 
locality or jurisdiction ? 


verdicts in similar 

(9) The final element to consider is 
the courts. Does the trial judge have 
any leanings to either side? To what 
extent will the trial judge reduce the 
verdict, if large? What amount would 
the appellate court be likely to sustain? 


foregoing 


Considering all of the 
must determine which 


and 


elements we 
elements are likely to control, 
reach a figure as to the amount of 


probable recovery, if the plaintiff wins. 


Step 2 

Turning now to the second step we 
must determine what the plaintiff’s odds 
are to win the amount vf probable 
recovery. The realists on the matter 
of odds in forecasting events are the 
gamblers and bookmakers, who state 
and back their predictions with money. 
Lawyers and claim representatives may 
speak of a no-liability case, a weak 


case, a fair case or a liability case. 


Odds-Valuation of Lawsuit 


These are merely inaccurate generali- 
ties. The probabilities involved in 
such generalizations may be more 
realistically expressed in odds. Stated 
thus, we might say that in the no- 
liability case, the plaintiff has one 
chance in ten to win; in the weak case, 
one chance 'in four; in the fair case, 
one chance in two; and in the liability 
case, nine chances in ten. 


The best way to state the odds for 
our purposes is to state them in a 
fraction or the number of chances a 
party has to win in a given number 
of events or trials. This is true be- 
cause the fraction is readily applicable 
to the amount of probable recovery 
and a valuation may be reached there- 
by. Also, stating the odds in frac- 
tions tends to avoid possible errors. 
For example, stating the odds as two 
to one sounds like odds of one half 
but is really two chances in three, 
or two thirds. 


Step 3 


Coming now to the determination 
of the plaintift’s odds to win the prob- 
able amount of recovery, there are 
the plaintiff's odds on winning a jury 
Many of the 


same elements mentioned in arriving 


verdict to consider first. 


at the amount of probable recovery 
are operative here so that we should, 
among other things, 

ments outlined before. 


the ele- 
In addition to 
objective truth we must consider jury 
psychology. vere 


review 


For example, severe, 
permanent and demonstrable injuries 
increase the plaintiff’s odds on lia- 
bility, as a jury will more readily de- 
cide liability in favor of a plaintiff 
who is badly injured, than for a plain- 
tiff who is only slightly injured. 
\gain an effort should be made to 
determine what are likely to be the 
controlling elements and a decision 
should be reached as to the odds on 
the plaintiff winning the verdict from 
the jury. 
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In order to effect the recovery, the 
plaintiff must not only win a verdict 
from the jury but must, in addition, 
(1) avoid a demurrer to plaintiff's evi- 
dence or a motion for a directed ver- 
dict in the trial court and (2) avoid 
an outright reversal on appeal. Thus, 
the plaintiff may have three succes- 
sive risks which we should consider 
in arriving at the plaintiff's odds for a 
final and favorable decision on lia- 
bility. The odds on a trial judge 
sustaining the demurrer to the evi- 
dence or the motion for a directed 
verdict as well as outright reversal 
by the appellate court are theoreti- 
cally based upon the law and may be 
considered as one risk, or divided into 
two risks, if we believe it more real- 
istic to do so in the particular case. 


Thus the plaintiff has at least two 
successive risks, one on the facts or 
the jury and the other on the law or 
the courts, each of which should be 
stated in the form of a fraction. Where 
there are two or more successive risks, 
each of which must be satisfied before 
a recovery takes place, mathematicians 
tell 
properly reached by multiplying the 
fractions representing the successive 


us that the combined odds are 


risks. 

In our hypothetical case, we as- 
sumed that the probable verdict would 
be $10,000 and we may further as- 
sume that plaintiff's odds on the two 
successive risks, the facts or the jury 
are one in two, or one half, and of the 
law or the courts are one in two, or 
one half. The plaintiff's odds on ob- 
taining the amount of probable re- 
covery may accordingly be stated: 

4 (facts or jury) X ™% (law or courts) 4 

Multiplying these fractions we reached 
the result of one fourth and applying 
this fraction to the amount of proba- 
ble recovery of $10,000 we get an 
odds-valuation of $2,500. 
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Litigation Expense 


What about the expense of litiga- 
tion as a factor in determining odds- 
valuation? It will be noted that 
litigation expense has not been hereto- 
fore mentioned. The reason for the 
omission is that expense of litigation 
is not properly an element in odds- 
valuation. This principle may be 
illustrated by. reference to a small 
claim or case. Ordinarily a small 
claim is not profitable from the plain- 
tiff’s standpoint, if it must be litigated. 
Considering only expense of litiga- 
tion, the plaintiff would reach a de- 
cision to abandon all small claims. On 
the other hand, the defendant 
sidering only the expense of litigation 
would reach a decision to pay all 
small claims. Is it not apparent that 
valuation on the odds disregarding 
expense of litigation, makes for sound 
evaluation from the standpoint of 
either the plaintiff or the defendant? 


con- 


If we appraise the odds realistically 
and settle upon the odds, our settle- 
ments in numbers will accomplish the 
same results as if the cases were tried. 
When made on the 
odds, both parties benefit. The plain 


settlements are 


tiff benefits by getting the money 
earlier and when it will do the most 
good in the way of rehabilitation and 
also in saving time and litigation ex- 
pense. The defendant benefits through 
saving time, litigation expense and 
improved public relations. 

The lawyer for either side does his 
client a disservice in encouraging his 
client to decline settlement and to 
litigate with the odds against him. 
If a lawyer settles on the odds and 
litigates when his opponent bucks the 
odds, time, numbers and results will 
demonstrate his competence and serv- 
ice to his client; thus relieved of fear 
of the particular result, he can the 
better 
work. 


concentrate on doing good 


[The End] 
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Medicolegal Professional Cooperation 
By C. JOSEPH STETLER 


One of the most constructive steps taken to improve relations between 
the legal and medical professions, the author feels, has been the adop- 
tion of written interprofessional codes by several cities and states. 
Mr. Stetler is director of the Law Division of the American Medical 
Association. He presented this paper before the Insurance, Negligence 
and Compensation Law Section, American Bar Association, on August 24. 


WISH that I could say that things are as they should be in the 
I medicolegal professions—that there are no p: ‘lems between the 
medical and legal professions. This is not the case. There are causes 
of friction and areas of conflict which we must recognize and eliminate. 

I was interested, although somewhat disappointed, to note in the 
\ugust issue of the American Bar Association Journal, in the report 
on medicolegal instruction in law schools, that two deans indicated 
that their reasons for conducting such courses are to determine the 
causes for conflict between physicians and attorneys, and to aid in 
eradicating the distrust that exists. 


In my opinion, however, we fortunately have, within the very 
nature of the two professions, the basic ingredients for the solutions 
of our problems. 


Like law, medicine is an honored and an honorable profession. It 
is a discipline under which the individual subjects himself to rigorous 
educational training, demonstrates possession of integrity and good 
moral character, agrees to abide by high standards of personal and 
ethical conduct, and pledges himself to provide a personal service in 
accord with the highest degree of public responsibility. The traditional 
pattern of both medical practice and of legal practice depends on a 
personal, intimate and confidential relationship between the member 
of the profession and the individual served. As it is a privilege to 
practice law, so, too, it is a privilege to practice medicine. There is 
little doubt that there is much in common between the two professions. 

As far as medicine is concerned, it is important to recognize that 
within the last 30 years, medical practice has become an increasingly 
complex undertaking, and that during this period there has been a 
corresponding increase in related legal problems. The physician- 
patient relationship has been complicated by many changes, including 
the practice of dividing the responsibility for the diagnosis, care and 
treatment of patients with other physicians; the advent of group 
practice, of health insurance and of contract practice; the growing 
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number of circumstances in which the 
physician examines but does not treat ; 
and the the number of 
patients cared for under governmental 
programs or by public funds. 


increase in 


I would like to discuss briefly two 
problems which are of particular con- 
cern to you as practicing attorneys. 
The first is medical professional liability 
and the second is medical testimony. 


Medical Liability—Malpractice 


[I mention malpractice first because 
whenever medicine or 
doctors with lawyers, they immedi- 
ately want to talk about malpractice 

medical malpractice, of course. They 
are chagrined at the alleged ineffi 
ciency of some doctors and appalled 
at the 
testify 


you discuss 


reluctance of physicians to 


each other in court. 
But we don’t talk much about legal 
malpractice, do we? And 1] 
how many of you have testified in 
court against a fellow practitioner this 
year, or for that matter during your 
entire professional career. 


against 


wonder 


I would only suggest that before 
you become too critical of the medical 
profession in this regard you study 
the situation well, and you analyze 
the repercussions which can result 
continuation of the present 
trends in our courts and in the attitude 
of the public in these cases. 


from a 


Professional liability suits against 
doctors are being filed at a rate which 
is causing genuine and proper concern 
in the profession. American Medical 


Association records show that one 
out of every seven doctors in the 
United States has been sued. In New 


York and the District of Columbia, 
the ratio is one out of every five. In 
California, it is one out of every four. 


Facing the facts, it must be ad- 
mitted that there are obviously cases 
in which patients suffer injury as a 
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result of accidents, or carelessness or 
mistakes on the part of a physician. 
No matter how ethical and cautious 
a doctor may be in his professional 
relations with others, legal difficulties 
are sometimes inevitable. It has never 
been, nor will it ever become, our pur- 
pose to try to avoid responsibility for 
The per- 
sons injured as a result of such ac- 
cidents or inefficiency deserve to be 
That is 
why physicians carry professional lia- 
It is one of the ex- 
pected results and costs involved in 
the admittedly hazardous job of prac 


physicians in these cases. 


and should be compensated. 


bility insurance. 


ticing medicine. 


If physicians were always able to 
obtain perfect results, there would be 
no problem. But deaths, unexpected 
results, continuing and 
complications occur, and will continue 
to occur. There is always the chance 


disabilities 


that there may be some unfortunate 
result, sometimes fatal, without any 
negligence on the part of anybody. 


Medical Testimony 


Now then, I would like to discuss 
medical testimony, expert and other- 
wise—another subject which is of 
extreme importance to both profes- 
sions and to the public. The import- 
ance is underscored, | believe, by the 
fact that from 65 to 80 per cent of all 
litigation in our courts today requires 
some type of medical report or testt- 
mony and that seven out of ten per- 
sonal injury decided on 
medical rather than legal considerations. 


cases are 


The attitude of the average phy- 
sician toward a court appearance was 
summed up in an article published in 
the Journal of the American Medical 


Association by a man who is a doctor 
and a lawyer. He said, in part: 


“To the physician, the courtroom 
means wasting valuable time to give 
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a carefully restricted opinion, neces- 
sarily based on inadequate observa- 
tion, for persons who cannot understand 
the details of the problems and 
who probably will not believe him 
anyway.” 


\s lawyers, you appreciate that the 
the American system of 
jurisprudence in the field of tort law 
is the adversary character of the pro- 
\rising out of centuries of 


essence of 


ceedings. 
experience, a system has developed 
under which, through the vigorous 
contest between parties, we seek to 
the truth. 
as a matter of course, the proposition 
that 
and challenge their position at every 
turn in 


arrive at Lawyers accept, 


their opponents shall question 
litigation. Rarely do per 
sonal feelings enter into this. It is equally 
well recognized by lawyers that only 
by searching inquiry is the truth de- 
veloped. 


Basically, the medical profession ac 
cepts the same principle. No repu- 


table physician accepts, as scientific 
truth, the first report on new methods 


of diagnosis or treatment. He de- 
mands that the results of experiments 
be checked and rechecked, and ex 


amined critically. Yet, the same phy 
sician, when vigorously examined and 
cross-examined by counsel either in 
the [ the 
course of trial, considers it as a per 


course of investigation or 
sonal affront. All too many physicians 
continue to resent incisive examination. 


Having knowledge of this fact, or 
ganized medicine is making a real ef- 
fort to educate physicians concerning 
The 


doctors are also cautioned that if they 


their responsibilities in court. 


examine casually and testify without 
adequate knowledge and preparation 
and as a result are cross-examined 
strenuously, or if they are contradicted 
by a colleague who has properly pre- 
pared himself, they have no one to 


blame but themselves. 
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If they succumb to sympathy, 
friendship or misplaced loyalty, and 
should their testimony consciously or 
unconsciously be colored in favor of 
one side or the other, the offending 
physician has not discredited 
himself and his profession, but he has 
obstructed the proper administration 
ot justice. 


only 


[ think it is right and proper for 
doctors to disagree regarding diag- 
nosis and therapy, providing the facts 
upon which each opinion is based are 
thoroughly known. It would be un- 
fortunate indeed if uniformity of 
medical judgment were to be imposed 
upon us. 


Now then, a word about the so- 
called impartial medical testimony proj- 
ects You may expect me, as a 


spokesman for the American Medical 
Association, to endorse these projects 
without qualification. This I cannot 


do for several good reasons. First, 


the American Medical Association, 
as an organization, has not formally 
endorsed them unqualifiedly and, 


secondly, as an individual I have cer- 


tain reservations concerning their 


widespread adoption. 


Medicine has realized for many years 
that in adversary proceedings, char- 
acteristic of our system of jurisprud 
ence, advantage can be taken of the 
inexactness of medical science. Medi- 
cine has also long realized that objec- 
tivity and impartiality are the very 
essence of good medical testimony. It 
has recognized tne possibility that the 
trier of the facts, either judge or jury, 
may be put in a tenuous position be- 
cause of testimony relating to medical 
possibility and probability, or because 
of testimony concerning accepted 
therapy or permissible therapy. 

Medicine, therefore, in the interest 
of justice has been alert to discover 
systems to insure competent, under- 


standable, medical testimony. While 
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it does not feel that a panacea has yet 
been discovered, it does look with in- 
terest on the New York, Baltimore, 
Cleveland and Pennsylvania projects, 
and considers them a constructive ap- 
proach. 


We must remember, however, that 
because a plan was necessary and has 
worked in certain areas not 
mean that the same plan is necessary 
or that it will be helpful in every other 
city. 


does 


I, personally, would hate to see 
impartial medical testimony projects 
seized upon by members of the medi- 
cal profession as an avenue of escape 
for physicians from their responsi- 
bilities as medical witnesses or in the 
hope that the system will provide 
a degree of protection from cross- 
examination. 


The physician has an obligation to 
himself, to his profession and to the 
public to cooperate with the legal pro- 
fession and the judiciary in providing 
sound, impartial medical testimony 
under whatever mechanism exists in his 
particular geographic area. 


In discussing medical professional 
liability and medical testimony, I 
have admitted that doctor-lawyer re- 
lations are certainly not perfect. There 
are problems which must be resolved, 
and I am happy to say that something 
is being done to provide solutions. 


Improving 
Interprofessional Relationships 


It has been my good fortune during 
the past few years, as director of the 
Law Division of the American Medi- 
cal Association to be in an advantageous 
spot to observe interprofessional acti- 
vities and to assess their effectiveness. 
In my opinion, the working relation- 
ship between physicians and attorneys 
during the past 18 to 24 months has 
definitely improved. And it is equally 
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apparent, as far as I am concerned, 
that this improvement has not hap- 
pened by accident. 

American Medical 
Association and the American Bar 
Association have taken many steps 
to improve interprofessional relations. 


In 1957 while 


Since 1955 the 


David Maxwell of 
Philadelphia was president of the 
American Bar Association, a joint 
committee between our two 
national was formed. 
Judge Frank Haymond of Charleston, 
West Virginia, has acted as chairman 
of the committee and has, in my opin- 
ion, done an outstanding job for both 
professions. This committee has re- 
ceived the wholehearted cooperation 
and support of your succeeding presi- 
dents, and inasmuch as Ross Malone 
has a brother who is a physician and 
is a member of the American Medical 
Association House of Delegates, it is 
not difficult to understand why this 
spirit of cooperation has continued 
during his term as president of the 
American Bar Association. 


liaison 


associations 


Another important project in which 
the American Medical Association 
and the American Bar Association 
have been active involves the prepa- 
ration of a series of medicolegal films 
with the financial assistance of the 
Wm. S. Merrell Company of Cincin- 
nati, Ohio. The films which have been 
prepared to date involve medical pro- 
fessional liability, the doctor as a 
medical witness, in-hospital malprac- 
tice and traumatic neurosis. The 
latest film deals with forensic path- 
ology—or more specifically, the coroner 
v. the medical examiner system. 


At the most recent midyear meet- 
ings of the American Medical Asso- 
ciation and American Bar Association 
approval was given to a final report 
of the joint liaison committee dealing 
with the problem of narcotic drugs. 
As a member of that committee, I am 
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hopeful that both of our associations 
will continue their efforts in this im- 
portant field. 


As you know, the American Medi- 
cal Association has been active for 
many years in the field of national 
legislation. It is our opinion, that 
there are many areas currently of 
interest to Congress that need and, 
in fact, demand the type of expert 
advice that can only come from the 
medical and legal professions. I hope 
that your work on the Keogh-Simp- 
son Bill marks the beginning of an in- 
creased interest in legislative affairs. 


A most gratifying example of medi- 
colegal cooperation has been taking 
place since 1955 when a series of inter- 
professional symposiums were initiated 
by the American Medical Association. 
Since then, nine such meetings have 
been held in various parts of the 
country, sponsored by the American 
Medical Association and the respec- 
tive medical This year, 
conferences were held in Washington, 
D. C., Cleveland and Salt Lake City. 


societies. 


Further evidence of our two profes- 
sions’ desire to establish sound rela- 
has been the increase in the 
number of joint meetings held all 
over the country at the state and 
local level. The six attorneys who 
are members of the staff of the Ameri- 
can Medical Association Law Division 
have during the past three years par- 
ticipated as speakers at or attended 
approximately 200 local or state joint 
medicolegal sessions. 


tions 


Late last year the Law Division of 
the American Medical 
with the cooperation of the American 
Bar Association, sent a questionnaire 
to 8,600 attorneys in the United States 
asking for their opinions on inter- 
professional relaticns, medical profes- 
liability and expert medical 
We have had a gratifying 


Association, 


sional 
testimony. 
62 per cent response. 


Medicolegal Professional Cooperation 


It is anticipated that the results of 
the survey will be coded and tabu- 
lated within six months. It is our 
plan thereafter to prepare a report for 
submission to the American Bar As- 
sociation Journal with the request that 
it be published. From this survey, 
the American Medical Association 
expects to be able to recommend an 
affirmative program aimed at carrying 
still further our improved interpro- 
fessional relations, and at increasing 
the awareness of physicians as to 
their role in the administration of 
justice. 


Probably one of the most construc- 
tive efforts in the improvement of 
medicolegal relations has been the 
adoption of written interprofessional 
codes. 


The Cincinnati Bar Association and 
the Cincinnati Academy of Medicine 
were the first groups to my knowl- 
edge, to formally adopt such a code. 
Following their leadership over 50 
other and states have either 
adopted or are actively studying such 
a document. 


cities 


Last summer, the American Medi- 
cal Association and the American Bar 
Association adopted a “National Inter- 
professional Code for Physicians and 
Attorneys.” 


Conclusion 


In conclusion, I would like to say 
that we who work with and for the 
medical profession are ready and will- 
ing to admit that physicians, in the 
practice of their profession, have 
made and will continue to make their 
share of human errors; that physicians 
need to be educated to their respon- 
sibility to testify in court in various 
types of cases; that it is necessary to 
make a review of medical 
testimony of the type which is, unfor- 
tunately, solicited and presented, on 


closer 


occasion, for plaintiffs and defendants ; 
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and that a better rapport between the 
legal and medical professions is an 
absolute necessity. 


It is equally obvious that the mere 
existence of these facts and the need 
for improvement falls far short of 
the “medical conspiracy” which has 
been so glibly and irresponsibly al- 
leged by some members of the bar. 


The American Medical Association, 
the American Bar Association, and 
the state and local medical and legal 
societies are just now becoming suf- 
ficiently acquainted with their mutual 
problems to initiate concrete efforts 
The 


cess of these efforts requires the as- 


at better understanding. suc- 
and honest 
physicians and attorneys in the best 
interest of the public as well as the 
profession. 


sistance of all ethical 


As leaders, in your profession and 
as the lawyers most seriously affected 
by the interprofessional problems that 
exist, it is your obligation to see that 
a responsible effort is made by the bar 
to improve medicolegal professional 
relations. 
the 


As responsible officials of 


American Bar Association, and 


your local and state bar associations, 
you are in a position to insure effec- 
tive action. Such action should. in- 
clude not only the holding of joint 
medicolegal meetings and the enact- 
ment of interprofessional codes but 
also the provision of education and guid- 
ance to the members of the bar in 
their daily relationship with physicians, 
by improving local customs in litiga- 
tion procedures, in the handling of 
fees and in pretrial conferences, and, 
if necessary, by changing local court 
rules and customs to eliminate causes 
of friction. 

Both professions have a big stake 
in this matter of interprofessional re- 
lations. Most of us know the prob- 
lems. Yet, 
to criticize the doctors and hold them 
responsible. blame the at- 
torneys. What we need is less criticism 


as law vers we are prone 
Doctors 


and greater leadership in implement- 
ing and extending existing positive, 
affirmative programs. What we really 
need to do is put into effect the spirit 
of the remark made by Father Keller 
when he said: “It is better to light a 
candle than to curse the dark.” 


[The End] 


HEALTH POLICIES OFFER BIGGER BENEFITS 


Benefit provisions in health insurance policies covering hospital 
and surgical care have been improved steadily throughout the 1950's, 
according to the Health Insurance Institute. 


A 1951 survey showed that the top daily hospital allowance 


offered by 89 per cent of some 101 insurance companies examined 
averaged $8 or less. Three years later, 186 insurance companies sur- 
veyed reported that 72 per cent offered policies with hospital benefits 
of $15 a day or more. 

Recently, a review of 188 insurance companies disclosed that 93 
per cent offered maximum daily hospital benefits of $15 or more. At 
least three companies offered hospital benefits of $30 or more. 

Of the 101 companies surveyed in 1951, 59 per cent offered a | 
maximum of 90 days of hospitalization a year, while a 1954 study | 
of 181 companies indicated 51 per cent offering 90 days and 20 per 
cent offering 120 days or more. More recently, 188 companies studied 
indicated that about 32 per cent offered 120 days or more. 
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Evaluation and Settlement 


of Personal Injury Claims 
By RAOUL D. MAGANA 


In approaching a settlement agreement with a client, let the set- 
tlement idea be his idea—but most important, the author points 
out, reduce the authority to settle for anything in excess of a 
specific minimum sum to writing. Mr. Magana, a Los Angeles 
attorney, delivered this speech before the Section on Insurance, 
Negligence and Compensation Law of the American Bar Association. 


Ys REASONABLE MAN adapts himself to the world. The 
unreasonable man adapts the world to himself. Progress depends 
upon the unreasonable man.” (Shaw.) 

Reasonableness, however, is of the essence of settlement negotia 
tions. A settlement can be a frustrating experience, not only for the 
attorneys but for the principals. In this world where the “neuroses” 
have achieved a position of importance and where pediatrics has 
created many curious frustrations, the parties who are involved are 
often left, after a settlement, with the question in mind: “Was it the 
lady or the tiger?” 

One hears clichés—‘A good settlement is better than a good law- 
suit” —and it is not difficult to visualize the sardonic grin of a success- 
ful horse trader, negotiator and advocate as this profound truism is 
repeated with mock profundity. There are, of course, many cases 
where the most salubrious thing for the principals and the attorneys 
involved is the termination of either prospective or existing litigation. 
Certainly settlement negotiations can rarely do much harm, unless 
the disclosure of material is premature and permits the adversary to 
take advantage of weaknesses that appear early in the litigation. One 
thing is certain—a settlement cannot be looked upon with the detached 
interest that one gives to benign, heavenly, philosophical discourse. 
Of necessity, a settlement is brutally realistic because it is the amalgam 
of opposing contradictory emotional forces. The approach, whether 
subtle or crude, gentle or harsh, always has underlying it the fact 
that it is still an adversary proceeding and, as such, it is cold, hard 
business. Let me pose an elementary question: Would you expect a 
broker to dispose of a listed stock for one half or one third of its rated 
price? Can aman who is settling a lawsuit, whether for the defendant 
or the plaintiff, ever fail to recognize that neither side will willingly 
dispose of any thing for nothing? It is as that great prenuclear sage, 
Lucretius, once said: “Nothing is begotten of nothing.” Settlements, 
therefore, have as their predicate reasonableness, but what is reason- 
able becomes the real question. 
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A few generalizations may 
order. 


Intent to Settle 


Forgetting for a moment the master 
poker players and the great forensic 
psychiatrists among our legal brethren 
in the insurance fraternities, the in- 
tent to settle merely means that there 
is a bona fide, ethical predisposition 
on the part of all concerned to attempt 
to set the proper “market value” on 
the particular commodity. Since, in 
this case, we are talking about per- 
sonal injury litigation, all references 
will be directed to that end. 


The client who wishes to “go for 
broke” is not serious about intending 
to settle. The lawyer who seeks a 
reputation with a given case is not 
serious about entering into settlement 
negotiations. With these matters, of 
course, we cannot concern ourselves. 
[t must be presumed for the purposes 
of this discussion that all parties have 
agreed that they wish to dispose of 
the litigation on a “‘reasonable basis.” 


‘Market Value" 

Isn't the basic premise this: What 
would this case bring by way of a 
verdict if litigated? Isn’t the answer 
to this question the thing that deter- 
mines the market value of the par- 
ticular lawsuit? In our profession, 
the use of these terms may sound 
crass and blasé, but let’s look at it 
for a moment. If we buy a house, 
many factors enter into its market 
value: the date, the type of construc- 
tion, the particular neighborhood, the 
possibilities of increase in real estate 
values, etc. The same house that sold 
for $16,000 in 1939 could well be a 
$40,000 house in 1959. The low back, 
pain, which in 1933 was dismissed as 


“an anxiety neurosis without an organic 
basis therefor,” now achieves the dig- 
nity of a herniated intervertebral disc 
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producing bizarre and variable changes 
modalities and motor 
phenomena. The value has changed. 
The leg amputated below the knee, 
which in 1939 might have brought 
$20,000, in today’s market becomes an 
entirely different commodity. The 
principle is well understood in every 
walk of life; why shouldn’t it govern 
in a lawsuit? No matter how noble 
we may make the matter sound, each 
party in effect is attempting to out- 
guess the other on the basis of gen- 
erally accepted values. The whiplash 
of 1959 may have a different market 
value ten years hence with improved 
understanding of radiopaque and other 
media and tests, and its use in local- 
izing disturbances of the cervical spine, 
but in today’s market, standing alone 
without other significant diagnostic 
assistance, it appears to have a lugu- 
brious appeal and low value. 


Within a_ particular community, 
broad limits appear for given injuries, 
helping to establish in some cases a 
marked variable between the high and 
the low and, in other cases, a fairly 
small variation. This market value, 
like the market value in all other 
commodities, requires a search which 
can be gleaned from jury verdicts in 
the community and throughout the 
country and which logically affects 
the thinking on both sides. 


in sensory 


Visualizing What Case 
Will Actually Look Like 


“As to what the picture represents, 
that depends upon who looks at it.” 
(Whistler.) He might well have added, 
“and when he looks at it.” 


An advocate in a trial conveys his 
zeal to the jury whether it be by the 
stare of protuberant eyeballs exhibit- 
ing the mesmerizing qualities through 
their exophthalmia or by the cold, 
thin-lipped firmness of staccato ques- 
tioning—but before this metamor- 
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phosis takes place, there is a cold, 
realistic and detached appraisal that 
must be part and parcel of his makeup, 
else with obsession and passion he 
blinds himself to the true value of his 
case. This is the pitfall of blindness 

the inability to do what Burns ad- 
monished so gently: “Oh, wad some 
power the Giftie gie us, to see our- 
selves as ithers see us.” 


A bald paper narrative conveys to 
others a thousand different images. 
A truism of trial practice is that 
“people think with their backgrounds.” 
Before a settlement can be intelligently 
discussed, ask yourself the question: 
“What will this case look like as it 
will, as it must, be presented?” What 
appeal does it have? In this, the de- 
tachment must be complete—the evalua- 
tion realistic and imaginative. 


A young and brilliant acquaintance 
recently tried a lawsuit where the 
plaintiff had made a settlement for 
$70 and signed a release. 
were clear that 15 


The facts 
months later the 
man was operated on for a herniated 
This man had a history of 
chronic low back difficulty that ante- 
dated the injury for ten years and, 
most important, had not 
claimed any back involvement to the 
treating doctors after the accident in 
question. The defendant, represented 
by an able and forthright gentleman, 


dise. 


what was 


offered to settle for $6,000, recognizing 
When the plain- 
tiff’s lawyer turned down the offer, 
This 


He has 


a potential danger. 


his reasoning was as follows: 


is a case that will try well. 


a severe wage loss, his prior back 


difficulty arose while he was working 
for this same defendant, but, most 
important, we can prove that he com- 
plained of his back in his accident 
report and je was warned by his em- 
ployers not to make anything of it 
because he had had too many acci- 
dents and would be fired. The stage 
was set—the jury awarded him $70,000. 
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A short time before that, I tried a 
case against a railroad. My client had 
a bona fide claim but there was this 
factor in the background: He had 
worked 34 years for another railroad 
in the East and had come out to the 
Pacific Coast two years before the 
suit in question. On his last year in 
the East, he had sustained an injury 
to his low back and had failed to notify 
his new employer on the Coast thereof. 
Medically I had flanked the entire 
picture back East; I could prove be- 
yond contradiction that the pathology 
involved in the accident on the Pacific 
Coast was at the fifth lumbar level, 
whereas the one suffered on the East 
Coast was at the third lumbar level. 
I was offered $10,000 in full settle- 
ment. My client and I turned down 
the offer. The case was lost. 


As I look in retrospect on these 
two examples, they seem to crystallize 
a point of cardinal importance in set- 
tlement discussions—the trier of the 
fact must want to help you, whether 
plaintiff or defendant. In my case, the 
jury refused to tackle the medical 
problem and took refuge in the con- 
cept of “no negligence,” even though 
I was trying the matter under a com- 
parative negligence statute! In the 
case tried by the young lawyer, the 
jury literally wanted to help the injured 


man—the case had genuine appeal. 


\s you ask yourself the question, 
“What will this case actually look 
like?’ remember that the intoxicated 
tortfeasor may admit liability and the 
emotional burden before the jury will 
shift to you and your client. On both 
sides, plaintiff and defendant, this objec- 
tive and realistic detachment—this will- 
ingness to view the facts as they may 
eventually appear—plays a genuine 
part not only in settlement but as a 
predicate for trial strategy. A key 
witness may be a bust—a medical 
diagnosis may turn out to be nothing 
more than a helpful hint. This ability 
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to project the picture as it will appear 
before a judge or jury is the most 
difficult to accomplish—tt is the ability 
to visualize the completed article. 


Liability and Litigants 


Every lawsuit immediately calls to 
mind several general points rather 
obvious on their face, but which often 
do not receive the dignity that they 
merit 


Liability 
The first hurdle has always been 
the issue of proving blame. There’s 
not too much trouble with the cases 
that are either no liability or virtually 
admitted liability. It is those that fall 
in between that create the aberrations. 
Is the liability a mild or an aggra- 
vated one? Can the cause of the acci- 
dent Was there, for 
example, active negligence as distin 
A jury can 


excite drama? 
guished from passive? 
understand rather simply a negligent 
bump or jerk or active participation 
by either the plaintiff or the defend 
ant—a passive condition is something 


else again. 


That’s one of the reasons why “slip 
and fall” cases present such problems 
in tort litigation. What a difference 
there is in psychological impact be 
tween slipping on a celery leaf in a 
supermarket and having an employee 
run your client down. 


\ necessity for reliance upon the 
doctrine of res ipsa loquitur is a 
classic example of a passive doctrine 
which can mitigate against the in- 
trinsic value of a case. Over and over 
again, the airplane crash cases have 
demonstrated that to go in with a 
Latin phrase before jurors can well 
have disastrous results when the per- 
sonnel of the airlines proceed to out 
line in meticulous detail the activities 
that preceded the accident. Recently, 
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a case involving paraplegia after a 
spinal anaesthetic was handled in the 
Angeles area. There was no 
that the needle had been 
inserted in the wrong interspace nor 
that the solution was adulterated. If 
tried, plaintiff's recourse would have 
to be entirely on the basis of res ipsa 
loquitur. 


Los 


evidence 


The question was clear 

weighed against the innocence of the 
unfortunate plaintiff was the reputa- 
tion of the fine doctor with an excel- 
lent standing in the community. Can 
seriously contend that the 
limits of proof on liability were not 
seriously considered by both plaintiff 
and defendant in settlement talk? 


anyone 


Who Are Litigants? 


Obvious to any plaintiff's lawyer is 
the fact that it is much easier to 
present a case against a “target” de- 
fendant than it is against the usual 
individual. 


The defendant’s lawyer also recog 
nizes the converse: that an individual 
is protected emotionally more easily 
than the “target.” 


Can you imagine how far a subtle 
cross-examination on a “traumatic 
neurosis’ or the eftect of a “single 
mechanical trauma and cancer” would 
get where the defendant is a school 
teacher who drives a 1948 Ford? No 
matter how brilliant 
the plaintiff's attorney may be, the 
task of selling such concepts with 
such a defendant would be a little 
more than difficult. 


or how learned 


On the other hand, a railroad em 
ployee suing his employer under the 
Federal Employers’ Liability Act or 
a construction worker suing one of 
the larger steel companies (prior to 
the recent strike) can get an attentive 
ear from the trier of the fact on the 
most esoteric medical concepts with- 
out arousing antagonisms—great med- 
ical subtleties may come into play 
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and certainly affect the settlement 


evaluation. 

This concept was most dramatically 
emphasized to me in a case which I 
tried (fortunately several years ago). 
My client had a neck injury. The 
defendant was a nonhirsute Chinese 
driver. I conducted a “scathing” 
cross-examination of the defendant’s 
neurosurgeon for two hours. While | 
the brachial and cervical 
plexi, with consummate skill and with 
moved toward 
the doctor, all the time sneering at 
the $10,000 offer that had been made 
in the case. At the conclusion of my 


dissected 


“ravishing strides,” | 


down with 
the exhilaration that only great artists 


cross-examination, I sat 


experience. The jury returned a verdict 
for $1,000. The foreman commented 
to the lawyer who had associated me: 
“Oh, he 

a 


ous aSs! 


(meaning me) was a pomp 
Each type of litigant has his special 
problems: 


Wage earner.—The 
usually receives a receptive ear from 


wage earner 


the ladies on the jury. His inability 


to work is a direct and vital factor. 


Housewife.—Often the housewife 
is neglected because she has no earn 
but if the 
severe and incapacitating, what about 
her future? A marriage is a sacred, 
but at W hat 
security does it give this litigant? If 
it continues, fine. We all are only too 


ing capacity, injury is 


times volatile, thing. 


with 
that 
But what happens 


ready to take a bow 
hat and say 
will support her. 
if there’s a divorce? What happens if 
the husband dies? What happens if 
the husband becomes a cripple? “Death 


someone 


else’s the husband 


is something ghastly as is being born 
(Santa 
There 


something quite ridiculous.” 
yana, The Fear of Death.) 
are fiats that a party is worth more 
in tort cases alive than dead. Perhaps 
the record so shows, particularly when 
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the death of a housewife is involved, 
but in such a case, should not nego- 
tiations take into account the 
value of the wife? Have you 
tried to evaluate her 
housekeeper, a cook, a dishwasher, a 
governess, a gardener? Go to an em- 
ployment agency and see what it costs 
to get these services, on a monthly 


true 
ever 
services as a 


basis! 


Child.— Today, particularly with all 
the pseudo-Freudians and neoanalysts 
among us, a child presents problems 
that harass the imagination. A child 
becomes a great responsibility to the 
attorney. He the twig 
The problems 
of future disability are staggering. 


represents 
growing into a tree. 


Take those which have the most ob- 
jectivity—fractures of the epiphysis 
or of the growth center of the bone. 
When can one safely conclude that 
the damage is without consequence? 
Consider the cases of head injuries 

what do you do where the basic rhythm 
on an electroencephalogram has not 
itself? When the 
danger of seizures actually pass? Who 
can really determine the effect of severe 


established does 


trauma on the emotional status of a 
yet unknown quantity—a delicately 
balanced organism which can twist 
or turn by any of a thousand outside 
And, 
the con- 
dition, is not the danger even greater? 
Truth is the daughter of time, and 
patience, here in the absence of other 


factors, let alone a severe injury. 


yet, if too much is made of 


pressing problems such as death or 


the 
patience with careful and thor- 
ough diagnostic procedures. 


disappearance of witnesses, is 


order 


Aged person. 
son doesn’t want and can’t stand the 


Often an aged per- 


rigors of litigation. A loss to an aged 
person, whether plaintiff or defendant, 
can be an emotional catastrophe. 


In his sixtieth sonnet, Shakespeare 
said: 
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“Nativity, once in the main of light 

Crawls to maturity, wherewith being 
crown’d 

Crooked eclipses ‘gainst his glory 
fight, 

And time that gave doth now his 
gift confound. 

Time doth transfix the flourish set 
on youth 

And delves parallels in beauty’s 
brow, 

Feeds on the rarities of nature’s 
truth 

And nothing stands but for his 


scythe to mow; 


But isn’t it also true that the last 
part of a person's life can represent 
his golden age—the time when most 
people want and deserve repose? 
Whatever the arguments, the age factor 
cannot be overlooked. 


Wealthy person.—Jurors, not in- 
variably but often, take a 
Cartesian look at the aphorism, “For the 
love of money is the root of all evil.” 


close 


Although it is not difficult to get ade- 
quate damages when an intricate and ex- 
pensive piece of machinery is damaged, 
the wealthy individual who is injured, 
or his estate, does not achieve a cor- 
because 


responding success. Is it 
there is a bias predicated upon per- 
sonal comparisons? The reasons may 
be many; but whatever they may be. 
the tort lawyer, both plaintiff and de- 
fendant, will not lose sight of the fact 
that powerful forces, prejudices and 
predilections affect the settlement value 
greatly. A recent trial of a death 
case against a true target defendant 
presented by brilliant, learned and 
well-prepared counsel resulted in a 
verdict for the estate of the deceased, 
which was very measurably less than 
his earnings for one year. The gentle- 
man—an executive—earned in excess 
of $200,000 per year. The jury award 
was $165,000. Why? Is there a 
leveling-off area? Are the jurors un- 


able to think in terms of sufficient 
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money? The reasons may be those 
and many more, but in any settlement 
the plaintiff would do well to consider 


them—the defendant will do so. 


Member of a minority group.— 
Nothing can be more distasteful to 
consider, but as we return to the major 
premise and realize that we are dis- 
cussing settlement, not trial, the mar- 
ket value is taken into account, as it 
may be affected by this element. To 
some this very factor serves to in- 
crease the output of adrenalin. We 
say and mean “good hunting,” but one 
should be aware of the risk involved 
and guide his actions accordingly. 


Timeliness 

There is a timeliness in all things 

a proper time to act and a proper 
time to wait. So it is with settle- 
ments. Some of us rush a settlement 
through, others invariably wait for 
the courtroom steps. If done with 
deliberation and purpose, there is virtue 
in both methods. If it represents a 
feeling of insecurity, a fear to try law- 
suits or a feeling that one’s reputation 
will suffer unless all matters are forced 
to trial, the may be 
serious—more so to the client. 


consequences 


Type of Injury Involved 

Certain injuries are clean and clear, 
for example, some types of fractures 
of the fibula, the ribs, the collar bone, 
etc. The prognosis is relatively simple 
to ascertain. If medicine (and law) 
could be reduced to simple a b c’s, the 
time for settlement negotiations would 
present no serious problem. In the 
nature of things, this is not the case. 


Injuries with delayed sequelae.— 
How often can a terribly disabling 
thrombophlebitis be overlooked in 
a fracture of the bones of the lower 
extremities until the individual has 
actually been on his feet for a suf- 
ficient period of time? What about 
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the often insidious onset of symptoms 
in cases of crushing injuries of the 
hand, when an individual gradually 
develops a reflex sympathetic dystrophy, 
even a causalgia? What 
about the cases involving fractures of 
the skull with tears of the meninges? 
When can you safely negotiate with- 
out fear of the development of “seiz- 


7? 


classical 


ures’ 
field of experience and background 
which may or may not be answered 
by the doctor in charge of the case. 
A patent danger in all premature 
settlement negotiations is what can 
be termed “medical euphoria.” 


This entire topic covers the 


The treating doctor may well take 
pride in his emergency surgery—in 
the fact that he saved his patient’s 
life—and refuse to consider what the 
sequelae may mean to your client’s 
future economic rehabilitation. Isn't 
it reasonable, before entertaining serious 
settlement negotiations, to secure an 
independent appraisal by a specialist 
or specialists in the field, such as a 
check upon the treating doctor’s pride 
and, therefore, his prognosis? All 
experienced practicing lawyers have 
run into this problem. In attempting 
to answer it, however, problems as 


great or greater may be created. 


Overtreated patient.—The unfortu 
nate client is one who has shopped from 
doctor to doctor, protesting to every 
doctor who will listen, and creating 
such confusion that he wears out his 
case by spreading his shots too widely 
or by making it almost economically im- 
possible to try his case because of the 
number of medical witnesses. 


Whiplash cases.—lIt is, of 
not possible to do more than touch 
upon these specific problems which 
so burden our courts. I’m frank to 
state that I don’t know what is meant 
by the term “whiplash.” It is a worri- 
some diagnosis, a type of receptacle 
into which many things will fit. Jf 


course, 


there are no sequelae, these unfortunates 
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usually are happier if their problem 
is terminated early, I think. They 
continue to wear appliances about 
their necks, of all sizes and shapes. As 
those students of English are wont 
to say: “They have an inebriety of 
symptoms and a sobriety of signs.” 
Few doctors in my own experience 
have done more than treat the symptoms. 
The defendants know full well that the 
condition receives, in general, unsym- 
pathetic attention. Therefore, these 
admonitions are perhaps more in order 
here than elsewhere—before entering 
into settlement negotiations: 

(1) Do you have a definite diagnosis 
from the treating doctor? If it is a 
simple sprain, does he call it such? 

(2) Have all reasonable objective 
tests been performed by a competent 
observer? (Clinical neurological tests 


by a neurologist; electromyograms ; 


oil studies; X-ray studies, in all pro- 


jections, by a radiologist. ) 
Assuming the competency of the 
and the the 
diagnosis, the client may be better off 
having his matter disposed of early 


examiners firmness of 


rather than awaiting trial time, which 
may be well delayed and permit a 
brooding which can’t be assuaged. 


Evaluation of Special Damages 


Both sides should take a critical look 
at the items of claimed detriment 
Will Rogers 
“An artist is one thing 
you can say you are and nobody can 
prove you ain’t.” This may hold true 
for art—where the end to be achieved 
is the spinal shiver—but it is not true 


the defense always does. 


once said: 


of special damages in a lawsuit. 
Loss of earnings has a simple and 
direct appeal if correlated with the 
injury and an adequate work record. 
The loss of profits from a business 
requires much more care and atten- 
tion to details to prove the actual fact 
Most clients will be all too 


of lc SS. 
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willing to give information about their 
value to the the defense 
looks at it critically, so does the jury. 


business 


A medical charge may be reason- 
able and proper in the doctor’s mind, 
but the real question is always whether 
third parties will consider it rea- 
sonable. Not only must it be rea 
amount but 
\bout five years ago I had 
occasion to present a case against a 
very elderly lady who had run down 
my client in a crosswalk. My client 
was a very fine gentleman operating 
a small My special dam 
ages which I could show beyond any 
question, on the basis of receipts, 
amounted to approximately $13,000. 
The coverage on the defendant 
$100,000. I could prove a simple 
fracture of the styloid of the radius of 
the right hand, a brain concussion and 
the possibility of a linear fracture of 
the skull. I could prove almost 15 
months’ absence from the business, 
doctors’ bills of $3,000, hospital bills 
of $1,200 and nurses’ bills of $2,500 
Then the pre 


sonable in reasonably 


incurred! 


business. 


was 


I was loaded for bear. 
trial preparation started. | 
the X rays with a radiologist and the 


checked 


fracture line became a matter of serious 


dispute (the defendant was a lady, 78 
I checked the medical bills 


the doctor Was 


years old). 
and ascertained that 
charging $25 per visit, sometimes 

was set 
the 


you 


twice per day. The case 
tled, the 
specials I had presented. 


but not on basis of 
Can 
imagine trying to prove the reason 
the bills the de 
fendant, who looked like a 78-year-old 


Mary Worth, wearing a creation with 


ableness of whilst 


a group of artificial cherries, looked at 
all of us with a sweet, beatific smile? 


A clean, critical look at all charges 


on the basis of reasonableness and 
will save periods of em- 
barrassment and collateral attacks that 


distract attention from the more basic 


necessity 


issues. 
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Approaches to Settlement 


“Everyone has his own way of kill- 
ing fleas.” (Spanish proverb.) 


With Client 

What profit is there if the client is 
dissatisfied? Without applying a moral 
medicine to a mortifying mischief, we 
know that no settlement negotiations 
are really effective without the consent 
of the principals. I don’t presume to 
know the defendant’s problems, but 
with the plaintiff’s, these caveats may 
be of assistance: 


(1) Recognize your client’s lack of 
familiarity with legal proceedings and 
Most of his “information” 
may come from newspaper accounts 

never with those showing a verdict 
for the defense, only with the large, 
glamorous ones. 


concepts. 


(2) 
ment. 


Beware of loose talk about settle- 
A definite declaration or hint 
that you may be able to get a definite 
amount may become a starting point 
for an injured party from which he 
won't descend. 

(3) Explain that any recovery will 
out of which 
specific items will be deducted, in 


be a gross recovery 
cluding attorneys’ fees, costs, liens of 
all types, etc. He is entitled to this 
on a clear, frank basis. 

(4) Any display of pressure will 
have repercussions, whether then or 
later. You are, after all, “his lawyer” 

ready, willing and able to serve him. 

(5) Explain that you have a duty 
to make a_ proper 
which he may either accept or reject. 


recommendation 


(6) Let the settlement idea be his 
idea, based upon a reasonable evalua- 
tion of all the facts. Specifically, this 
means that unless the lawyer has the 
facts before him, he is not in a position 
to make any recommendations. 


(7) Finally, and by far the most 
important, reduce the authority to 
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excess of a 
specific minimum sum to writing. Set 
forth facts and let the 
client in his own handwriting at the 
the narrative state 
the amount for which he orders you to 
effect an out-of-court settlement. 


settle for anything in 
the essential 


conclusion of 


Too often we fail to consider the 
terrible effect that litigation has upon 
the principals. In tort cases there is 
the added burden of the neurosis or 
anxiety complexes that affect the un- 
fortunate client’s judgment and sense 
of reason. No matter how hard you 
try, some cases will have to be tried. 
How much healthier to have antici- 
pated the consequences by a frank talk 
and to be armed with written authority 
from your client. 


With Defendant 


It’s not easy to be like a chameleon 
and change colors as the occasion may 
arise, but defense attorneys and claims 


agents are like plaintiff’s lawyers. Rud 


yard Kipling in “Fuzzy Wuzzy” used 
an apt line when he said: “Some of 


‘em was brave, and some was not 

the Paythan an’ the Zulu an’ Burmese : 
but the Fuzzy was the finest o’ the 
lot!’ Some like to horse trade, others 
give you an honest mark to shoot at 
others try to deride, ete. 
ever, has his points. 
can be said about almost everything. 


Each, how 
(Of course, that 
Every settlement negotiation, how 
ever, is much like a battle or a contest: 
an evaluation of the techniques, the 
weaknesses and the strengths of the op 
ponent play a real part in the figure 
that is finally offered. One would be 


most naive not to recognize that a 
defendant senses “fear” in an opponent 

the lawsuit. If the 
lawyer doesn’t NEVER dis 
the The 


until they prove themselves, may be 


fear to try a 


count claims man. young, 


at a disadvantage and in fairness to 
their client, may be well advised to 


The 


seek assistance from older men. 
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financial necessities of your client and 
his job security, if employed, for 
example, with a railroad, are factors 
that may well alter the final evalua- 
tion in a given case. 


Two other problems arise here: 


Package Deal 


What do you do when several plain- 
tiffs are involved represent 
them all? Certainly, if a conflict of 
interest your 
The ethical considerations 
are such that the matter 
treated lightly. 


and you 


course is clear. 
involved 
cannot |! 


arises, 


ec 


Opening File 


Isn't the serious consideration here 
whether you are in fact ready to do 
so? Perhaps your medical file con- 
tains erroneous conclusions which may 
prove detrimental to the client. I was 
associated on a case some time ago 
where the young lawyer had routinely 
turned over his reports to the carrier. 
One of the later reports by the doctor 
indicated that a most serious compli- 
had that the 
patient would no longer ever have to 


cation been cured and 
worry about suffering from the condt- 
The fact is that not 
only was the patient not cured, but at 


tion in question. 


the time of trial, the major medical 
problem prov ed to be the very condi 
tion in question. The cross-examination 
by the defendants proved to be most 
if it is 
not ingenuous and if the consequences 


effective. Disclosure is fine 


are appreciated at the outset. 


\s anyone knows, settlements are 
desirable where possible, but a settle- 
should 
sidered the easy way out. 


ment is not and not be con 
In essence, 
both sides are trying to get the best 
deal possible for their respective clients. 
\ service can be rendered to the courts 
and to your client by an intelligent, 
prepared, forthright approach to the 


[The End] 
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,\ LORIDA—An insurer that is or- 
ganized under the laws of the 


state and maintains its corporate 
records in the state but conducts its 
business affairs from an office in an- 
other state is not entitled to premium 
tax exemptions.—This question was 
asked of the Attorney General by the 
Insurance Commissioner: Is an insur- 
ance company entitled to the exemption 
from premium taxes provided by Sec- 
tion 205.431, Florida Statutes, if the in- 
surer is organized under the laws of 
the state and maintains its corporate 
records in the state, but conducts its 
business from an office in another 
state? 


Section 205.431 provides that “In- 
surers organized and existing under 
the laws of this state, as such insurers 
are defined in and contemplated by 
§ 205.43, Florida Statutes, and which 
insurers maintain their home offices 
in this state, shall not be re- 
quired to pay the tax on insurance and 
annuity premiums - 


To render a correct opinion the 
Attorney General found it necessary 
to consider the term “home offices,” 
which was defined in Section 205.432(2). 
This section provided that “A regional 
home office, for the purpose of this 
section, shall mean an office perform- 
ing, for an area covering three or more 
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states, the selling, underwriting, issu- 
ing and servicing of insurance a 


In the Attorney General’s opinion 
the mere keeping of corporate records 
in an office within the state did not 
satisfy the requirements of “home 
offices.” Accordingly, he answered the 
question in the negative.—O pinion of 
the Florida Attorney General, June 23, 
1959, 


ARYLAND—To be _ covered 

by the Maryland Unsatisfied 
Claim & Judgment Fund the injury 
or damage must arise out of the use 
of a motor vehicle in the state.—The 
following situation was presented to 
the Attorney General. 


A claimant was a passenger in a 
vehicle owned and operated by a resi- 
dent of Maryland. This vehicle was 
involved in a collision in Pennsylvania, 
and an investigation disclosed that the 
collision was head-on with an auto- 
mobile bearing New York plates. The 
owner of the automobile in which the 
claimant was riding had no liability 
insurance. 


The question presented was whether 
this situation was covered by the 
Maryland Unsatisfied Claim & Judg- 
ment Fund. In the Attorney Gen- 


eral’s opinion it was not. Injury or 
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damage must arise out of the use of 
a motor vehicle in the state of Mary- 
land and not in another state. A 
claim resulting from an accident which 
occurs in another state is not covered 
by the Maryland fund.—Opinion of 
the Maryland Attorney General, August 
17, 1959. 


A party having collision insurance 
covering damage caused by an unin- 
sured motorist may maintain a claim 
against the state’s Unsatisfied Claim 
& Judgment Fund.—The manager 
of the Unsatisfied Claim & Judg- 
ment Fund Board requested the At- 
torney General’s opinion as to whether 
who has collision insurance 
which covers damage caused by: an 
uninsured motorist maintain a 
claim against the fund. 


a person 


can 


Section 162(b)(2) of the Maryland 
law requires the fund to deduct from 
the amount of the judgment “all 
amounts that the applicant has re- 
ceived or, in the opinion of the court, 
is likely to receive from any source, 
in or toward payment of the judg- 
ment.” Section 159(1) requires that 
the application not be made “by or on 
behalf of any insurer by reason of the 
existence of a policy of insurance 
whereby the insurer is liable to pay 

the amount of the judgment 
It was noted that both of these 
sections referred to “the judgment.” 


In the Attorney General’s opinion 
an insurer that had paid a collision 
loss was permitted by subrogation to 
from the fund the 
payment was not made to satisfy a 


recover because 


judgment. An insurer is obligated to 
pay its insured regardless of whether 
Such in 
surer is not precluded by law because 
not 


a judgment was rendered. 


its claim is for reimbursement 
under a policy of insurance which 


obligated it to pay a judgment. 


As to the insured, he may maintain 
an action against the fund. If the 


Attorneys General 


fund has knowledge of the existence 
of a policy, before payment is made, 
it should determine whether the in- 
surer and the insured have entered 
into a subrogation agreement. The 
insured claimant should not be paid 
if the insurer has been subrogated to 
the rights of the claimant.—O pinion 
of the Maryland Attorney General, 
August 17, 1959. 


An uninsured owner of a stolen 
motor vehicle which is damaged while 
being driven by a thief does not have 
a claim against the Unsatisfied Claim 
& Judgment Fund.—The Attorney 
General was asked this question by 
the manager of the Unsatisfied Claim & 
Judgment Fund: Can the owner of 
a motor vehicle, who is uninsured, file 
a claim under the Unsatisfied Claim 
& Judgment Fund Act against a per- 
son who stole the vehicle and damaged 
it while driving it ? 


This question was answered in the 
negative. The Attorney General was 
of the opinion that the purpose of the 
act was to protect persons involved 
in so-called “negligence” actions based 
upon damage to property or injury to 
person by means of a motor vehicle. 


In the present case it noted 
that the owner’s action against the 
thief was not grounded upon negli- 
gence of the thief in the operation of 
the vehicle, but upon the theft itself 
and all damages flowing from it in the 
nature of trover and conversion.— 
O pinion of the Maryland Attorney Gen- 
eral, August 19, 1959. 


was 


ISSOURI—A law authorizing a 
Yi combined fire and casualty pol- 
icy allows such combination policies 
to offer coverage “against all physical 
loss to property except as hereinafter 
excluded.”—-The Superintendent of 
Insurance asked the Attorney General 
whether H. B. 249, Seventieth General 
Assembly, was broad enough to permit 
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an approval of a policy which would 
combine fire insurance with insurance 
coverage, such as “Against all physi- 
cal the property except as 
hereinafter excluded.” 


loss to 


House Bill 249 provides that “Ev- 
ery insurance company licensed to do 
business in this state and authorized 
to make insurance on all three classes 
of insurance enumerated in section 
379.010, Revised Statutes of Missouri, 
1949, shall have authority to combine 
in single policies of insurance the 
perils of fire and allied lines with any 
one or more perils of casualty insur 
ance which such company is author 
ized to make, and may charge therefore 
one indivisible premium or rate... .” 


The Attorney General was of the 
opinion that it was “apparent from 
the language of House Bill No. 249, 
that the legislative purpose was to 
authorize the described companies to 
‘combine in single policies of insur 
ance the perils of fire and allied lines 
with any one or more perils of casu- 
alty insurance’ which those companies 
are authorized to write. The author 
ity to combine the perils of ‘fire and 
allied lines’ with ‘casualty insurance’ 
in a single policy is very much in evi 
” The Superintendent's 
question was, therefore, answered in 
the affirmative.—O pinion of the Mis- 
souri Attorney General, August 26, 
1959. 


dence 


EW MEXICO—Under 1959 law 

the defense of immunity from suit 
by a municipality because it is per- 
forming a governmental function is 
barred. 
the Attorney General’s opinion as to 
whether Chapter 333, Laws of 1959, 
barred the defense of immunity from 
suit by a municipality because it was 
performing a governmental function. 
The Attorney General was of the 
opinion that this new law did. A sim- 
ilar statute had been construed by the 


A city attorney requested 
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New Mexico Supreme Court in Brown 
v. City of Deming, 56 N. M. 302, 243 
P. 2d 609. This case held that liability 
of a municipality no longer depends 
upon the distinction between a gov- 
ernmental and proprietary function. 


The second question proposed was 
whether Chapter 333, Laws of 1959, 
repealed by implication Section 
14-17-11 of the New Mexico Statutes 
Annotated, 1953 Compilation. In the 
Attorney General’s opinion the 1959 
law repealed that portion of the 1953 
law which provided for the liability of 
a municipality for the negligent acts 
of its officers and employees.—O pinion 
of the New Mexico Attorney General, 
July 20, 1959. 


ORTH CAROLINA—An insur- 
i Nance agent who extends credit 
to an applicant under the assigned 
risk plan is not a “lender” under the 
state’s small loans act so long as no 
interest or fee is charged.—The At- 
torney General received a letter from the 
commissioner of banks which was sent 
to the commissioner by an attorney. It 
expressed a situation where applicants 
for automobile liability insurance un 
der the Assigned Risk Plan frequentiy 
requested the agent who issued the 
policy to extend credit to them for 
part of the premium. This credit was 
extended by advancing the premium 
to the insurer, and it was suggested 
that the policyholder give the agent 
authority to have his policy canceled 
when the policyholder failed to reim 
burse the agent. Under this arrange- 
ment the agent does not charge 
interest or receive a fee. 


The question before the Attorney 
General was whether under such cir- 
the agent would be a 
under the North Carolina 
Small Loans Act. This question was 
answered in the negative.—O pinion 
of the North Carolina Attorney General, 
August 26, 1959. 


cumstances 
lender 
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Florida Public Hearing 
on Credit Life, Disability Insurance 
\ public hearing will be held at 
the capitol building in Tallahassee at 
10 a. m., October 19, 1959, in 
nection with credit life and credit 
disability insurance. The Florida In 
surance Code, which went into effect 
October 1, provides for the Insurance 
Commissioner to rules 
and with 
the sale of credit life and credit dis 
ability insurance—Section 597. In 
Section 601 it is stated that “the Com 
shall disapprove any 
such form and may withdraw any pre 
vious approval thereof if the benefits 
provided therein are not reasonable 
in relation to the premiums charged 


con- 


promulgate 


regulations in connection 


missioner 


What constitutes a reasonable 
standard will be one of the items for 
discussion at the hearing. No rules 
or regulations will be promulgated 
until after the hearing. 


New York Insurers’ Experience 
Under Disability Benefits Law 

The frequency of claims, the dura- 
tion of disability and the cost per 
claim all showed increases 
1958 under the New York Disability 
Benefits Law. 


State Department Rulings 


during 


New York State Superintendent of 
Insurance Thomas Thacher has re- 
leased the combined 1958 experience 
of insurers authorized to do business 
in the state for insurance written 
under the New York Disability Bene- 
fits Law. 

Tables of experience show that in 
1958 approximately 2.4 million em- 
ployees were insured for the minimum 
coverage required by law. 

For each 100 employees insured, 
6.65 received benefits as compared 
with 6.5 per 100 during 1957. The 
average disability period in 1958 was 
6.54 weeks as compared with 6.51 
weeks in the prior year. Benefit pay 
ments per employee averaged $210.94. 
This represents an increase of $13.01 
over 1957. Moreover, 29.3 per cent of 
the males as compared with 7.4 per 
cent of the females received the max 
imum weekly benefit rate of $45, a 
consequence of higher average weekly 
earnings among male workers. 

Superintendent Thacher noted that, 
in comparing the 1958 experience with 
that of prior years, it should be con 
sidered that the maximum benefit 
period was increased from 13 to 20 
weeks effective July 1, 1956, from 20 
to 26 weeks effective June 1, 1958, and 
that the weekly maximum rate was 
increased four times since 1950. 
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New Reference Work 


Life and Health Insurance Handbook. 
Edited by Davis W. Gregg. Richard 
D. Irwin, Inc., Homewood, Illinois. 


1959. 1,060 pages. $14.50. 


Here is an extensive coverage of a 
very broad field. Under the direction 
of the president of the American Col- 
lege of Life Underwriters, Davis W. 
Gregg, 109 insurance men contributed 
to its preparation. The subject is dis- 
cussed under six headings: “Personal 
Life Insurance,” “Life Insurance for 
Susiness Purposes,” “Programming 
and Estate Planning,” “Health Insur- 
ance,” “Life Underwriting and Sales 
Management” and “The Institution 
of Life Insurance.” There are, in ad- 
dition, 19 appendixes, which contain 
such practical material as sample con- 
tracts, riders and other forms. 


Much the same procedure was em- 
ployed in the writing of each article 
under the six headings. Typical of 
the approach followed by most of the 
authors is that of Harold W. Gard- 
iner in his article, “Programming Life 
Insurance.” He begins: 


“Programming is an organized pro- 
cedure through which the life under- 
writer guides his client toward the 
ownership of a balanced pattern of life 
insurance policies fitted to the exact 


652 


needs of the client. Programming is 
usually distinguished from the alter- 
native method of purchases of a series 
of perhaps unrelated individual needs 
pt licies. 

“Programming is a_ professional 
type of approach. It parallels the 
works of the attorney who must first 
obtain and analyze the facts, then 
determine what principles of law are 
involved, and finally plan his presen- 
tation to the court. Similarly, it can 
be likened to the work of the family 
doctor who first determines the symp- 
toms of the patient’s illness through 
careful examination and questioning, 
makes a diagnosis which establishes 
the condition to be treated, and then 
sets up a regime of treatment designed 
to cure the illness. Programming pro- 
vides the same sound approach to the 
needs of the life insurance client.” 

Having defined his subject, he con- 
tinues : 

“When the client has been intro- 
duced to the programming process 
and has accepted it as a desirable 
method of production, five steps will 
be required of the life underwriter to 
carry through the process. These 
steps are: 

“1. To get all the facts, especially 
emphasizing the client’s purposes and 
objectives. 
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“2. To identify and measure the 
problem or problems present in the 
situation as they affect the attain- 
ment of the objectives. 


“3. To develop a solution to the 
problems and a form or presentation 
that will properly set forth the prob- 
lem and the solution in a way that the 
client will understand and accept. 


“4. To present the solution to the 
client and secure appropriate deci- 
sions. 


5. To carry through appropriate 
postsale service.” 


“ 


Mr. Gardiner dis 
cusses the five points in some detail. 


In his article, 


The final article in this book is a 
short, but interesting and informative, 
history of insurance. The author, 
Paul A. Norton, closes his account 
with a paragraph which should please 
any insurance man: 


“Today life insurance plays an in 
dispensable role in modern industrial 
life. f 
funneling funds into 


With its systematic means of 
the 
an ingenious 


economy, 
plus its protection side 
means of guarding millions of Amer- 
icans against financial hazard—life in- 
surance has earned an honored place 
at the center of the American scene. 
In sum, life insurance, the product of 
man’s eternal quest for security, has 
proved itself one of the most useful 
institutions ever devised by man.” 


Legal Developments 


1958 Annual Survey of American 


Law. Oceana Publications, Inc., 80 
Fourth Avenue, New York 3, New 
York. 1959. 852 pages. $10. 


This is the eighteenth annual vol- 


ume in the New York University 
School of Law series, the Annual 
Survey of American Law. The sub- 


stance of thousands of court decisions, 


Books and Articles 





periodical articles and other legal pub- 
lications are here condensed into less 
than 40 articles by the school’s faculty 
members. 


Of particular interest to insurance 
men might be these articles: “Food, 
Drug, and Cosmetic Law” by Fred- 
erick M. Hart, “Federal Estate and 
Gift Taxation” by Robert Kramer, 
“Contracts” by Laurence P. Simpson, 
“Creditors’ Rights” by Charles Selig- 
son, “Insurance” by Richard W. Deu- 
senberg, “Admiralty and Shipping”’ 
by Nicholas J. Healy, “Torts” by 
Warren A. Seavey and “Evidence” by 
Judson F. Falknor. 


Basic Statistics 


Life Insurance Fact Book 1959. In- 
stitute of Life Insurance, 488 Madi- 
son Avenue, New York 22, New York. 
1959. 126 pages. 


This is the fourteenth annual edi- 
tion of a compilation of the basic 
statistics of the life insurance busi- 
ness. The major portion of the book 
is devoted to life insurance with the 
legal reserve life insurance companies. 


Who life insurance? How 
much money did insurance companies 
pay last federal, state and 
local taxes? Who are the insurance 
officials of the various states? These 
questions and many others like them 


owns 


year in 


are answered by the statistical mate- 
rial presented in this book. 





ARTICLES 


Articles of interest 
legal publications 


in other 


Let’s Revise the California Insur- 
ance Code Not all of it, but at 
least some of the contract provisions 
it contains. There certain 
tions of the code the author 
have become partly obsolete. 


are 
which 


por- 


feels 
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Primarily, these deal with insurable 
interest, concealment, representations 
and warranties. In this fine article 
the author casts a critical eye at such 
provisions and points out where they 
are inadequate, why, and what should 
be done to correct the situation. 


To give you an idea of how the 
author approaches the problems, he 
states with regard to warranties that 
“The article on warranties in Sections 
440-449 of the California 
Code is' based partly on the law of 
marine insurance and partly on an at 


Insurance 


tempt to improve upon marine insur 
law, with the result that at 
present it does not accurately state 
either marine or non-marine law. The 
term ‘warranty’ was long before 1800 
imported into insurance terminology, 
probably from the law of 
which it meant that the seller 
under a duty to indemnify the buyer 
if the warranty was not fulfilled. In 
marine insurance the term was loosely 
used, and most frequently, in litiga 
tion, it meant that some fact relevant 
to the risk was a condition of the in 
surer’s duty under the insurance con 
tract. A warranty, briefly, is a term of 
the insurance contract which pre 
scribes as a condition of the insurer’s 
promise a risk-ameliorative fact (or 
fact). Hence it is rather 
foolish to talk about a breach of war- 
ranty ‘on the part of either party’, as 
in section 447.” “Some 
Contract Provisions of the California 
Insurance Code,” Southern California 
Law Review, Spring, 1959. 


ance 


sales in 
was 


absence of 


Patterson, 


For the Medicolegal Practitioner 

.. The law governing hospital lia- 
bility 1s now in a state of flux, accord 
ing to the author of “Tort Liability 
of Hospitals.” Some of the defenses, 
such as ulira vires and the borrowed 
servant doctrine, disal- 


are being 


lowed, whereas, use of the doctrine 
of res ipsa loquitur is increasing. Most 


important—for patients at least—the 
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concept that nurses, interns and even 
technicians may be independent con- 
tractors is rapidly dying out, as is the 
hospital’s immunity for torts of staff 
physicians. 


The article is one in a symposium 
on “Hospital Law Problems.” Two 
other articles which should be espe- 
cially interesting to insurers, claims 
people and trial men are entitled 
“Hospital Records as Evidence” and 


“Medical Evidence and Testimony.” 


Other interesting articles constitut- 
ing this symposium in the September, 
1959 issue of the Cleveland-Marshall 
Law Review entitled “Doctor, 
Lawyer, and Hospital Administrator: 
A New Triangle,” “Torts of Adminis 
trative Personnel of Hospitals,” “Phy- 
Use of Hospital Facilities : 
Right or Privilege?” ‘“Physician-Pa- 
tient Privilege in Ohio,” “Non-Profit 
Hospitals and Labor Unions,” “Non- 
Profit Hospital Service Plans” and 
“Surgery of Major Blood Vessels: 
Standards of Care.” 


are 


sician’s 


The Law on Trespassing Infants 
Children, as everyone knows, are 
irresponsible and unreliable by their 
nature and are likely to do anything. 
They also have a particular tendency 
to wander upon property which is not 
theirs, investigate and handle what 
they find and frequently get hurt. The 
liability of the occupier of the land for 
such injuries is constantly litigated, 
and this article by William L. Prosser, 
a leading authority on tort law, re- 
the state of the law 
with respect to that liability. 


views present 


The author, dean of the University 
of California School of Law, also sug- 
gests how Section 339 of the Restate- 
ment of Torts, dealing with liability 
of a landowner, may be revised to 
bring it in line with recent develop- 
the law. 
passing Children,” 


Review, August, 1959, 


ments in Prosser, ‘“Tres- 


California Law 


I L J — October, 1959 



































State Legislation 
Automobile Insurance 


New Hampshire ... A new law, 
approved August 14, 1959, provides 
for the definition and regulation of 
motor vehicle warranty agreements. 
These agreements will be considered 
as contracts of insurance, and any per- 
son making, selling or issuing such 
agreements will be deemed to be do 
ing an insurance business. They may 
only be made, sold or issued by duly 
licensed insurance companies author- 
ized to sell physical damage insur 


H. B. 443. 


Wisconsin 
prosecute an action directly against 


ance, 


\ plaintiff may now 


a motor vehicle liability insurer. This 
law makes an insurer a proper party 
defendant in any action (for damages 
arising out of use of motor vehicles) 
brought by a plaintiff within the state 
on account of any claim against the 
insured. S. B. 606. Approved August 
28, 1959. 

The owner of a motor vehicle dam- 
aged while being driven by the spouse 
or minor child of the owner, as the 
result of an accident involving another 
vehicle, may not recover damages from 
the owner or operator of the other 
vehicle if the negligence of the spouse 
child that of the 


What the Legislators Are Doing 


or minor exceeds 


operator or owner of such other ve- 


hicle. If the spouse or minor is less 
than 50 per cent negligent, the owner 
may recover damages on the estab 
lished principles of contributory neg- 
ligence (Chapter 331.045). A. B. 509. 


Approved September 4, 1959. 
Doing Business 
Alabama... A new law governs 


the licensing and regulation of insur- 


ance agents, solicitors and brokers. 
S. B. 13, second special session. Ap- 


proved August 13, 1959. 


Ohio 


authorized to do business in the state, 


If two or more insurers, 


issue a single policy which insures 
against any loss, hazard, risk or peril 
arising out of the possession, use 


or control of radioactive material, 
whether also insuring against another 
peril proper to be insured against in 
the state, the policy may be counter- 
signed on behalf of all of the insurers 
by a agent of any 
insurer appearing thereon. H. B. 560. 
Approved August 1, 1959. 


licensed resident 


Pennsylvania . Where registered 
mail is required for the purpose of giv- 
ing notice, certified mail may be used in 
lieu thereof and has the same effect as 
registered mail. H. B. 521. Approved 
September 8, 1959. 
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Wisconsin . . 
to extend credit to an insured upon a 
premium without interest for not more 


. It is now permissible 


than 60 days from the effective date 
of the policy, or thereafter with in- 
terest at not less than the legal rate. 
A. B. 698. Approved August 28, 1959. 


Settlements and Documents 

Wisconsin ... No evidence obtained 
by an adverse party from a court- 
ordered physical examination or in 
spection shall be admitted upon trial 
unless true copies of all documents 
received by the adverse party have 
been delivered to the party claiming 
damages, or his attorney, not later 


THE COVERAGE 


He is also slated to explain how it 
would be practical, from a tax stand 
point, to insure the foreign subsidiaries 
The 
conference will be held November 2-4 
at the Drake Hotel in Chicago. 


of our American corporations. 


Texas City Disaster Claims Program 
Authorized to Reopen 

Secretary of the Army Wilber M. 
Brucker. has announced that the Presi- 
dent has approved an amendment to 
the original Texas City Disaster Claims 
Act which authorizes the reopening 
of the Texas City Disaster Claims 
Program. This disaster, as you know, 
resulted when two ships loaded with 
ammonium nitrate exploded. There 


were 576 known deaths and about 


3,500 personal injuries, plus an enor 
mous amount of property damage. 

the 1959 
amendment is to remove the require- 


The principal effect of 
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than 15 days after the documents are 
received by the adverse party. The 
party claiming damages in a personal 
injury action must deliver to the ad- 
verse party a correct copy of all reports 
of each physician who has examined 
or treated such person with respect 
to the injuries for which damages are 
claimed. A. B. 659. Approved August 
14, 1959. 


Sovereign Immunity 

Wisconsin . . . The municipal lia- 
bility limits in actions for damages to 
person or property caused by disrepair 
of highways is now $10,000. S. B. 135. 
\pproved August 14, 1959. 


Continued from page 602 


ment of a prior civil suit as to death 


claims and personal injury claims 


based upon permanent disabilities 
which are 40 per cent or more dis- 
abling according to Veterans’ Admin- 
istration standards. Claims that were 
based on multiple deaths or injuries 
and consolidated, and were limited to 
an award of $25,000 under the original 
act, may be reconsidered and approved 
in a greater amount if warranted by 
the evidence. 

There are 90 days from September 
25 under the amendment for the filing 
of claims. Claimants and their attor- 
neys are advised to submit their claims 
without delay. Pending the establish 
ment of a field claims office in Galves- 
ton, Texas, all claims and inquiries 
the Chief, 
Claims Division, Office of The Judge 


should be addressed to 
Advocate General, United States Army, 
Fort Holabird, Baltimore 19, Mary 
land. 
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New York Insureds 
Receive $2.3 Million Refund 


More than 100,000 New York auto- 
mobile buyers have received refunds 
averaging $22.58 on collision insur- 
ance since 1955. The New York State 
Insurance Department and the Na- 
tional Association of Insurance Com- 
missioners deserve the credit. New 
Yorkers who have benefited by the 
refunds, now totaling more than $2.3 
those who the 
mis- 


million, are were on 


short end of an insurance-risk 


classification mixup which was de 
tected by the Department in 1955. 
What’s more heartening is 
that the NAIC is attacking this mis- 
national 





even 
classification on a scale. It 
all started 
ment officials noticed that the rating 


when Insurance Depart- 


classification of collision insurance 
the 


purchases was following an unusual 


written with financing of auto 


pattern—too many in the high-prem- 
ium Class 2, which covers owners of 
cars driven by men under 25. A quick 
check revealed that a number of auto 
purchasers had been treated as Class 
2 risks even though they were quali- 
fied for a lower premium coverage. 

New York’s refund program is still 
going on. The only practical way to 
determine whether a policyholder in 
Class 2 was misclassified is by receiv- 
ing his reply to a questionnaire which 
is being distributed. 


Money Problems Beset 
Pennsylvania Insurance Department 
The action of the Senate Appropri- 


ations Committee in reducing the 
Pennsylvania Insurance Department’s 
budget in the amount of $63,000 will 
the 


according to Insurance Commissioner 


affect Department’s operations 


Francis R. Smith. 
In regard to this cut Commissioner 
Smith stated that ““The most serious 


The Coverage 

















































effect will be in the proposed ex- 
panded program to regulate accident 
and health insurance rates cre 
this reduction is sustained the Attor- 
ney General’s Opinion No, 100... 
advising me that it is my duty to reg- 
ulate accident and health rates will be 
meaningless. The 1957-59 Budget 
made it impossible to do more than 
merely undertake a study of this im- 
portant duty.” 


lt Can Happen to You 

The Suicide Club has announced the 
availability of a new 16 mm. color 
movie with sound track entitled “Death 
It provides for a 
with 18 


of movies and driving tips and 12 


on the Highway.” 


half-hour program minutes 


minutes for a question-and-answer 
period. This movie shows what many 
a human being is doing to others with 
one of his most prized possessions, 
his automobile. Inquiries can be di 
rected to The Suicide Club, Box 2704, 


ort Myers Beach, Florida. 


Supreme Court Docket 
Jones, Dkt. No. 210—The 
appeal in this case has been dismissed. 


Lewey v 


[It was brought to review an Illinois 
Supreme Court decision which dis- 
that 
determine whether a defendant in an 


missed an appeal to court to 
Illinois personal injury action is re- 
quired to disclose the existence and 
insurance 


extent of public liability 


coverage. (Such a disclosure is re 
quired.) The appeal to the Supreme 
dismissed for want of a 


Court was 


substantial federal question. 
The appellant had contended that 
19-4 of the 


Illinois Supreme Court as applied to 


the construction of Rule 


him deprived him of due process of 







law and equal protection of the law 






under the Fourteenth Amendment to 






the Constitution. 
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NEGLIGENCE 


| Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Trespassing Infant Injured 
in Fall from Freight Car 


Yelling at a six-year-old trespassing 
infant to get off of a moving train is not 
an affirmative act of negligence when 
the railroad employee is three or four 
cars away from the infant. Here, the 
infant ‘‘got scared'’ and fell off the 
train. New York. 


This personal injury negligence action 
was brought because of injuries suf- 
fered by a six-year-old infant who fell 
from a freight car owned by the rail- 


road. The infant and two other boys 
walked through an open gateway to the 
railroad yards and subsequently climbed 
onto the side of a car which made up 
a waiting train. After the train started 
moving the infant heard a man yell: 
“Get off, get off the train.” The infant 
then “got scared,” slipped or fell off 
the ladder, and caught his foot under 
the moving wheels of the train. It 
was established that this railroad em- 
ployee was hanging onto the end car 
of the train, some three or four cars 
away from the car on which the boys 
were trespassing. 
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Judgment was rendered for the in- 
fant and his father in the trial court, 
but the appellate division reversed the 
judgment on the law and affirmed the 
facts. From this finding, appeal was 
taken to the New York Court of 
Appeals. 

This court felt that the instant case 
was controlled by Carbone v. Mackchil 
Realty Corporation, 296 N. Y. 154, 157- 
158, wherein it was stated that “Toward 
mere trespassers or bare licensees the 
rule is well settled that the only duty 
owing to them by the owner or oc- 
cupier of land is to abstain from in- 
flicting intentional, wanton or wilful 
injuries unless he maintains some 
hidden engine of destruction. T 
It was concluded that the railroad’s 
employees did what was reasonably 
necessary to avoid injury to the in- 
fant, and the judgment in the appellate 
court was affirmed. 

However, a dissenting judge would 
have affirmed the holding of the trial 
court. This judge stated that “De- 
fendant’s employee yelled an order to 
the child to get off, a feat which would 
be dangerous to an inexperienced adult 
let alone a six year old child. In ad- 
dition, the plaintiff testified that he 
saw the man who shouted the order 
running toward him, apparently to 
implement his directive that the child 
perform the dangerous operation. 


I L J — October, 1959 





If the employee, a grown man possessing 
the air of authority which adults gen- 
erally have over small children par- 
ticularly when they are discovered in 
danger, had made the child climb upon 
a dangerous obstacle, or walk a dan- 
gerous path without assistance, no one 
would dispute that such acts would 
constitute willful, affirmative negli- 
Here is essentially the same 
a terse, shouted command to 
leave a moving freight car with emphasis 
supplied by running toward the sub- 
ject of the order. Part of the func 
tions of the railroad men involved was 
to signal the engineer to stop and start 
the train. They could easily 
have signalled a halt rather than 
frightening the child into falling from 
a moving freight train.”—LoCasto 
Long Island Railroad Company. New 
York Court of Appeals. July 8, 1959 
9 NEGLIGENCE Cases (2d) 1220. 


gence. 


wrong 


Indemnity Contract Construed— 


Subcontractor’s Liability to Insurer 


A contract of indemnity imposes liability 
upon a subcontractor, even though an 
action for damages by an injured em- 
ployee of the subcontractor is brought 
against the owner of a building which 
is being constructed by a building con- 
tractor. Ohio. 


Some casualty insurers issued lia- 
bility policies insuring an owner of a 
proposed building against bodily in- 
jury and property damage liability 
while the building was being con 
structed. The owner of the building 
had a contract with building contrac 
tors for the construction of this office 
and factory building. The building 
contractors, in turn, subcontracted the 
structural work to a structural 
steel work company. An employee of 


steel 
the structural steel company was injured 
in the course of the steel construction. 


This employee sued the owner of 
the building and the defense of the 
suit was tendered to the structural 


Negligence 


steel work company by the owner's 
casualty insurers. Defense of the suit 
refused. The building owner’s 
casualty insurer settled the case with 
the injured employee and took con- 
tracts of subrogation in order to pro- 
ceed against the structural 
company. 


Was 


steel 


In this suit the steel company denied 
that they were liable under the terms 
of the contracts of indemnity. A por- 
tion of these contracts provided that 
“The subcontractor shall indemnity 
and harmless, the owner, the 
architect, the contractor, and their re- 
spective agents, from any and all lia- 
bility, payments and expenses of any 
nature, for injury or death to 
person, or persons, or for damage to 
property, 
have been caused by 


Save 


any 
alleged to 
the subcontrac- 
incidental to the execution of 
work under this contract by the subcon- 


any caused or 


tor, or 


tractor, his agents or employees. 


On the Saint Paul 
Vercury Indemnity Company v. Kopp, 
70 Ohio L. Abs. 259, 121 N. E. 2d 23, 
the court found that the contract of 
indemnity imposed liability upon the 
structural steel company, even though 
the action was brought by the injured 
employee the the 
building which was being constructed 
by the building contractor. Judgment 
of the lower court for the casualty in- 
surers was affirmed. ew Amsterdam 
Casualty Company et al. v. Kilroy Struc- 
tural Steel Company. Ohio Court of 
Appeals. July 22, 1959. 9 NEGLIGENCE 
Cases (2d) 1208. 


reasoning in 


against owner of 


Short Shorts from the Courts 


First Circuit . . . Two children 
were taken by their mother and grand- 
mother to a physician for examina- 
tion. While there it was decided to 
have the children vaccinated against 
smallpox. The physician asked the 
grandmother to hold the children dur- 
ing the vaccination and, after finishing 
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with one child, the physician acci- 
dentally struck the grandmother on 
the index finger with a needle. A 
severe infection occurred, resulting in 
a permanent injury to the member. 

This action was commenced by the 
grandmother against the executor of 
the physician’s estate a few days less 
than six years after the alleged tort. 
The general statute of limitations 
which was applicable to actions on 
the allowed for the 
institution of suits. 


case Six years 

However, the executor argued that 
the was barred by another 
statute which provided in part that 
“Actions for malpractice of 
physicians and all others engaged in 


action 


the healing art shall be commenced 
within 2 years after the cause of action 
accrues.” 

The district court held that this 
statute was not applicable because 
malpractice was not involved and ren- 
dered judgment for the grandmother. 

This judgment was vacated by the 
appellate court. It found that the 
statute barred the action. Actions 
brought after two years against physi- 
cians for injuries were barred, regard 
less of whether the person injured was 
a patient or not. (This refers to in- 
juries arising out of the practice of 
the healing art.) 

\ dissenting judge felt that there 
could be no action for malpractice 
the 
“practice” 


unless physician undertook to 
the healing art upon the 
grandmother. Since he was treating 
the child and not the grandmother, 
the malpractice statute did not apply. 

Merchants National Bank, Executor 
v. Morriss. United States Court of 
Appeals for the First Circuit. July 
31, 1959. 9 NEGLIGENCE Cases (2d) 


1344. 

First Circuit . 
appendectomy in a Veterans’ Adminis- 
tration hospital on June 7, 1947, the 


Following an 


patient experienced pain in the vicinity 
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of his diaphragm which became fairly 
constant by 1950. From June of 1951 
to June of 1953 the patient was hospital- 
ized several times for the purpose of 
discovering the cause of his pain and 
emotional distress. He returned to the 
Veterans’ Administration hospital in 
1954 for further exploratory examina- 
tions and on March 31, 1954, two 
metallic needle fragments were dis- 
covered lying between his diaphragm 
and liver. A corrective operation was 


performed and the patient was released 
from the hospital in May of 1954. 


The patient filed his original com- 
plaint on November 30, 1955, to re- 
cover damages because of the surgeon’s 
negligence in allowing the needle 
fragments to remain in his body fol- 
lowing the appendectomy. 


It was held in the district court that 
the two-year statute of limitations for 
tort claims against the government 
limited the patient to recovery for 
negligent conduct which occurred within 
two years before the complaint was 
filed. The 1954 hospitalization alone 
was considered and the patient was 
awarded damages for the negligence of 
hospital personnel in not discovering 
the needle fragments at an earlier date 
than they did. 


This finding was affirmed by the 
appellate court. It found that al- 
though the patient didn’t have knowl- 
edge of the nature of his injury until 
1954, the law of the state where the 
tort gave him a right of 
action as soon as the needle fragments 
were left in his body and, therefore, 
under an interpretation of the Tort 
Claims Act and the applicable statute 
of limitations, the patient’s claim ac- 
crued on June 7, 1947. Continuing 
treatment and postoperative care did 
not toll the statute of limitations. 
Tessier v. U. S. United States Court 
of Appeals for the First Circuit. July 
31, 1959. 9 NEGLIGENCE Cases (2d) 


1257. 


occurred 
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Summaries of Selected Decisions 
Recently Reported by CCH LIFE 
| INSURANCE REPORTS 


Insured Absent for Seven Years— 
Presumption of Death Inapplicable 


Where an insured is inexplicably absent 
for seven years and the policy would 
lapse for nonpayment of premium 45 
days after the date of his disappear- 
ance, the beneficiary has the burden 
of proving the insured died within the 
45-day period. Fifth Circuit. 


This action was filed by the bene- 
ficiary of a life policy that had been 
issued on the life of her son. He dis- 
appeared from a naval air station on 
December 13, 1945, and the policy in 
question would have lapsed for non- 
payment of premium on February 26, 
1946. A jury verdict in the trial court 
was adverse to the beneficiary. 


A relevant statute (38 USCA See- 
tion 810) provided: “If evidence sat- 
isfactory to the Administrator is 
produced establishing the fact of the 
continued and unexplained absence 
of any individual from his home and 
family for a period of seven years, 
during which period no evidence of 
his existence has been received, the 
death of such individual as of the da 
of the expiration of such period may, 
for the purposes of this subchapter, 
be considered as sufficiently proved.” 


There were two decisive questions 
before the Fifth Circuit: Was the in- 
sured dead? If so, 
February 26, 1946? 
of the appellate court, the beneficiary 
had a more severe burden than show- 
ing the death of the insured as of the 


did he die before 
In the opinion 


date of the expiration of a seven-year 
period. This court concluded that 
the beneficiary “had the burden of 
proving that . [the insured] died 
during the 45 days in question. The 
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fact that Section 810 provides for a 
presumption of death at the end of 
seven years does not preclude her sus- 
taining this burden on this separate 
But before her case could prop- 
erly be submitted to the jury, she 
must come forward with evi- 
dence to support this contention. But 
there was none.” Judgment was af- 
firmed.—Jones v. U. S. United States 
Court of Appeals for the Fifth Cir- 
cuit. May 21, 1959. 4 Lire Cases 
(2d) 374. 


issue, 


some 


Incur Liability for Expenses 
as Prerequisite to Recovery 


An insured, under a medical payments 
provision in an auto policy, is entitled 
to recover medical expenses from the 
auto insurer, even though he incurs no 
actual medical expenses—such being 
paid under a health plan with the 
treating hospital. California. 


The insured had an automobile 
policy and, under this policy, paid a 
separate premium for medical cover- 
age. It was provided by the medical 
coverage provision that the insurer 
would “pay all reasonable expenses 
incurred for necessary medical, 
surgical services for each per- 
son who sustains bodily injury 
caused by accident, while in or upon 
or while entering into or alighting 
from the automobile. While 
driving his own automobile the in- 
sured was involved in a collision which 
resulted in personal injuries requiring 
medical care. He received treatment 
at a hospital and was given a docu 
ment by the hospital which showed 
the 
patient would have paid had he not 
been a pre-paying member of the 
[hospital].” 
anything to this hospital, nor was a 
demand made upon him to make 
payment. 


the treatment given and “what 


The insured did not pay 


A demand was made upon the auto- 
mobile insurer for the full value of the 
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medical payments coverage, but this 
demand was refused on the ground 
that the insured had not incurred any 
medical expense. It was argued by 
the insurer that the insured must 
actually incur a liability to pay a 
doctor or a hospital within one year 
of the accident, and that to allow a 
recovery would be unjust because it 
would result in double payment to the 
insured, 

In deciding that the insured was 
entitled to recover medical expenses 
from the insurer under its medical 
payments provision, the trial court 
felt that the insured was receiving 
something under a contract for which 
he had paid a consideration. The in 
surer received a separate premium for 
the medical coverage, and if it paid 
the insured it would only be doing 
what it had contracted to do. To sub 
stantiate its finding the court cited 
Kopp v. Home Mutual Insurance Com- 
pany, 15 AUTOMOBILE Cases (2d) 1323, 
INSURANCE Law JouRNAL, February, 
1959, page 139, wherein the Wisconsin 


Supreme Court stated that “It is clear 

that no debt was incurred by 
the plaintiff to pay for such hospitaliza- 
tion. However, a debt was incurred 
on the part of Blue Cross to pay such 
expense to Luther Hospital, and the 
plaintiff has paid quarterly premiums 
to Blue consideration for 
Blue Cross undertaking so to do. 
Thus expense was incurred for hospital 
services furnished ‘to or for’ the plain- 
tiff insured. Where the injured 
person pays a consideration 
to have the expense of such medical 
or hospital services paid without lia- 
bility to such injured person, it is our 

judgment that the injured per- 
son should be permitted to recover.” 
The trial court was of the opinion 
that the same situation existed in the 
present case as existed in the Kopp 


Cre ISS aS 


case. Judgment was rendered for the 
insured.—Hill wv. Firemen’s Insurance 
Company of Newark, New Jersey. 
Municipal Court, City and County of 
San Francisco, California. July, 1959. 
4 Lire Cases (2d) 461. 
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Alighting from Automobile 
Resulted in Embolism and Death 


Administrators of an insured’s estate 
may recover under an “‘alighting from, 
or through being struck by any auto- 
mobile’’ clause where the insured is 
struck on the hip by his own car door 
and dies of an embolism more than a 
month later. Mississippi. 


The administrators of the 
dent’s estate brought this action to 
recover under a policy which insured 
the decedent should he die as a result 
of an “accident while in or upon, en- 
tering or alighting from, or through 
being struck by any automobile.” 


dece 


It was established that the decedent 
had not 
gone to a_ hospital 


been feeling well and had 
for a checkup. 


Upon returning home he got out of 


his automobile. The auto began mov 
ing backward and the door struck the 
insured (decedent) on the hip. This 
incident occurred around January 25, 
1957. After consulting two physicians 
the pain and trouble his hip 
was giving him, the insured went toa 
clinic on February 3 and was operated 
on about seven or eight days later. 
He died March 3, 1957. 

In the trial court one physician tes 
tified that he had previously examined 
the decedent and found no heart dis- 


about 


ease or other evidence of abnormality. 
This physician further testified that 
on the basis of his examination and 
the fact that the decedent was appar 
ently rallying from the operation, it 
was his opinion that he died of an 
embolism which was caused either by 
the injury to his hip or by the surgery. 
\nother physician testified that he 
had examined the decedent previously 
and from their conversation concern 
ing the hip injury he was of the opin- 
that from an 
embolism. 


ion death was caused 


\ judgment was rendered for the 


administrators, from which the in- 


surer appealed. 
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On appeal the insurer argued that 
the verdict was based upon specula- 
tion, conjecture and mere possibilities, 
and that the hypothetical questions 
asked of the physicians were improper 
in that pertinent facts were omitted. 
The Mississippi Supreme Court did 
not agree, and found that there was 
ample proof to support the verdict 
and that the verdict was not a result 
of inference piled upon inference. 
Judgment of the trial court was af- 
firmed.—Southern Farm Bureau Insur- 
ance Company v. Jones et al., Adminis- 
trators. Mississippi Supreme Court. 
April 27, 1959. 4 Lire Cases (2d) 438. 


Agent's Liability 
for Promise to Pay Premium 


An agent who promises to pay pre- 
miums on a life policy out of his own 
funds is liable to a beneficiary for the 
value of the policy, if the policy sub- 
sequently lapses for nonpayment of 


premiums. New York. 
\ beneficiary 


this action 


against a life insurer and one of the 


brought 


insurers agents to recover benefits 
under a policy issued on the life of her 
husband. In November of 1952 the 
agent sold the deceased a life policy, 
and on February 26, 1953, the insurer 
sent the insured a formal premium 
notice concerning the policy in ques- 
tion. The beneficiary had paid the 
agent the premiums due on her hus- 
band’s smaller policies, but on Febru 
ary 24, 1953, she advised the agent 
that she did not have the money for 
this particular premium. It 
leged that the agent assured her that 
he would 
premium and look to her later for re- 
imbursement. Before the end of 
March, just a few days before the 
expiration of the policy's 30-day grace 


was al- 


“take care of” paying the 


period, the beneficiary received an- 
other premium notice. On this very 
day she contacted the agent and 
didn’t 


tell me that you were taking care of 


allegedly said: you 


663 


this thing for me and not to worry 

?” His alleged reply was: “I 
told you I would take care of it, and 
| am taking care of it, and don’t worry.” 


Had the policy remained in force, 
which it did not, the next premium 
would have fallen due on May 20. 
During the first part of this month the 
insurer inadvertently sent a premium 
notice to the insured. No premium 
was paid in response to this notice 
and the insured died on June 16, 1953. 


In this action the beneficiary argued 
that the last premium notice sent by 
the insurer waived her failure to pay 
the earlier premium, and that the 
agent was liable because he promised 
to keep the insurance in force by pay- 
ing the premium out of his own pocket. 


The lower court dismissed the com 
plaint as to the insurer and directed 
a verdict in favor of the agent. This 
was affirmed by the appellate court 
and this appeal was taken to the New 
York Court of Appeals. 

This court found that the due date 
of the premium was not extended, or 
the lapsed policy reinstated because 
of any statements made by the agent. 
Also, the sending of the last premium 
notice did not constitute a waiver of 
the failure to pay the earlier premium. 
However, as to the agent, the court 
was of the opinion that “if the jurors 
believed, as the plaintiff in effect testi- 
fied, that Levy [agent] had told her 
not to worry about the February pre- 
mium, that he would pay it and look 
to her for reimbursement in the future, 
they would have been justified in hold 
ing him liable.” 

In noting other cases the New York 
Court of Appeals also stated that “Al- 
though the cases deal with 
an agent’s failure to obtain insurance 
after a promise to do so, the principle 
underlying the decisions applies with 
equal force to the situation now be- 
fore us. An agent who fails to keep a 
policy in force after promising to do 
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so is in no better position than one 
who neglects to procure a policy after 
agreeing to do so.” Judgment for the 
insurer was affirmed and judgment for 
the agent reversed.—S peigel v. Metro- 
politan Life Insurance Company et al. 
New York Court of Appeals. Febru- 
ary 25, 1959. 4 Lire Cases (2d) 508. 


Short Shorts from the Courts 
Louisiana The Supreme Court 
of Louisiana has held that a want of 
insurable interest in a life insurance 
policy is a defense that must be spe- 
cially pleaded in the trial court so 
the beneficiary can be prepared to 
issue. Therefore, an 


meet such an 


insurer's exception of no cause of 
action on the ground that the evi- 
dence adduced at the trial disclosed 
that the plaintiff was without an in- 
surable the life 
cannot be sustained, since that defense 
not 


interest in insured’s 


was pleaded in the trial court. 
lt was further held that applications 
for the policies were inadmissible to 
show fraud where the policy recited 
that it constituted the entire contract 
of insurance.—Kelmell v. Atlas Life 
Insurance Company, Inc. Supreme 
Louisiana. June 25, 1959, 
Cases (2d) 429. 


Court of 
4 LIFE 


Texas A receipt given to an 
alleged insured is insufficient to con- 
stitute an acceptance of the contract 
by the insurer where the receipt pro- 
vides that “the insurance for 
which application is made shall be 
effective on the date of this receipt 
if in the opinion of the author 
ized officers the proposed insured 
is insurable and acceptable for insur- 
ance under its rules and practice... .” 
In this case, the insurer had not ac- 
cepted the application for insurance 
at the time of death of the proposed 
insured.—Debenport et al. v. Great 
Commonwealth Life Insurance Com- 
pany. Texas Court of Civil Appeals. 
May 8, 1959. 4 Lire Cases (2d) 420. 
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| Summaries of Selected Decisions 
| Recently Reported by CCH 
| AUTOMOBILE INSURANCE 
| REPORTS 


‘Assault’ as Accident 
from Standpoint of Deceased 


An intentional, unprovoked assault by 
a person, other than the named insured, 
comes within the coverage of a policy 
as being bodily injury ‘‘caused by 
accident."' Here, the insured's aunt 
intentionally ran his auto over the de- 
cedent. Fifth Circuit. 


The insurer brought this action 
seeking a declaratory judgment that 
it was not liable under the automobile 
liability policy issued to its insured 
for the death of decedent and damage 
to his auto. It was argued that the 
insured’s aunt was operating the auto 
covered by the policy and that she 
intentionally and willfully ran over 
the decedent several times, inflicting 
injuries from which he died. 

Permission was granted the aunt by 
the insured to drive the auto, but the 
insured was not aware that the aunt 
was suffering from any mental stress 
or infirmities. A lunacy commission 
found that the aunt was legally insane 
for the purpose of considering her 
criminal responsibility. 

In the lower court it was concluded 
as a matter of law that the aunt in- 
tentionally ran over the decedent and 
that the injuries were not caused by 
accident within the terms of the policy. 
The counterclaim of decedent’s widow 
was dismissed. 


Two important policy provisions 
provided that “With respect to the in- 
surance for bodily injury liability and 
for property damage liability the un- 
qualified word ‘insured’ includes the 
named insured and any person 
while using the automobile 


Automobile 


with the permission of insured 
.... and that “Assault and battery 
shall be deemed an accident unless 
committed by or at the direction of 
the insured.” Another important pro- 
vision stated that the insurer would 
“pay on behalf of the insured all sums 
as damages because of bodily 
including death 


” 


injury 
caused by accident 


The Fifth Circuit ‘noted that Louisi- 
ana courts had never passed on the 
question of whether an assault comes 
within the coverage of a liability policy 
as being bodily injury “caused by acci- 
dent.” Where the question involved 
assault, this court was of the opinion 
that the definition of the term “acci- 
dent” was in most cases arrived at 
by deciding whether the occurrence 
was viewed from the standpoint of 
the person committing the assault or 
from that of the injured person. To 
decide this case the Fifth Circuit cited 
Western Casualty & Surety v. A ponaug 
Manufacturing Company, 197 F. 2d 673, 
wherein it was stated that “an assault 
by an agent, not provoked by the party 
assaulted, would come within the pro- 
tection of the policy covering injuries 
caused by accident, unless specifically 
excluded therefrom. Does the quali- 
fying clause ‘unless committed by or 
at the direction of the Insured’ amount 

The reason- 
that clause, it 
seems to us, is that it was inserted 


to such an exclusion? 
able construction of 


out of deference to the question of 
public policy involved in insurance 
indemnifying against an insured’s will- 
ful act.” It was, therefore, held that 
the fatal injury sued on and the prop- 
erty damage were the result of an 
accident within the meaning of the 
present litigated policy. 


It was further concluded by the 
Fifth Circuit that “the policy’s pro- 
tection is not canceled by the condi- 
tion inserted in it specifically extending 
the coverage to an assault. Without 
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this extension of coverage to include 
assault, the policy would, under the 
law, give protection where one is as- 
The in- 
an assault as an accident 
by specific provision in the policy 
will 


saulted without provocation. 
clusion of 


not be construed so as to elim- 
inate coverage already provided by 
law.” Judgment of the lower court 
Jernigan v. Allstate In- 
surance Company. United States Court 
of Appeals for the Fifth Circuit. Au 
gust 12, 1959. 17 AvTOoMoBILI 
(2d) 979. 


was reversed. 


CASES 


Insured Confers with Plaintiff's 
Counsel Evening Before Trial 


A conference with the plaintiff's attor- 
ney on the evening before trial without 
the insurer's attorney's knowledge, a 
confession of liability by the insured, 
an agreement not to hold an insured 
liable in excess of policy limits and 
cordiality between the insured and 
plaintiff's attorney during trial are not 
sufficient to constitute a breach of a 
cooperation clause. Fourth Circuit. 


Failure of the insured to cooperate 
in the the 
sister-in-law against him is pleaded 
by the insurer as the ground for its 
refusal to honor the judgment ren 
dered against the insured. Collusion 
of the sister-in-law and the insured in 


defense of action of his 


the preparation and trial in the lower 
court is the uncooperativeness charged. 


The sister-in-law was injured while 
riding as a guest in the insured auto- 
\fter the 
notified his 


mobile. accident the in 


sured insurer, and in a 
written statement said, in effect, that 
he was driving on a highway that was 
under construction and his front wheel 
dropped off the paved portion of the 
road. In cutting back he lost control 
of the auto and hit a pile of dirt. He 
said his speed was about 40 miles per 
hour. The claim of his sister-in-law 
was denied by the insurer and she 


employed counsel. Before any action 
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was begun her counsel interviewed the 
insured and the insured told him that 
while driving on the slab he became 
distracted or turned to say something 
to his sister-in-law and the car hit a 
mound of dirt in his lane of traffic. 
He also said that he wasn’t driving 
over 25 or 30 miles per hour. 

action in the lower court 
the insured, the damages 
sought were $45,000. His policy limits 
were $20,000. On August 19, 1957, 
the insurer wrote the insured and in- 
formed him that it had employed coun 
sel to defend him in the action and to 
cooperate with this attorney. He was 
explicitly told not to give information 
“to any person other than an accredited 


In the 
against 


representative of this company.” 


On the evening before the trial day 
of October 1, 1957, the lawyer of the 
sister-in-law asked the insured to visit 
him. This, the insured did. Present 
at the meeting were the insured, his 
and her lawyer. The 
sister-in-law assured the insured that 
in the event a verdict beyond the in- 
surance limits was rendered, she would 


sister-in-law 


release him of any responsibility for 
the This meeting was not 
revealed to the insurer’s attorney. 


excess. 


\s the sister-in-law’s first witness, 
the insured gave a different account 
of the accident than was given to the 
insurer's agent, and during the trial 
he expressed the opinion that he was 
legally responsible for the accident 


From an adverse verdict the in 
surer appealed, contending that there 
was a breach of the policy’s coopera 


tion clause. 


In considering the consultation be 
tween the insured and the attorney of 
the sister-in-law without the know] 
the attorney, the 
release of the insured, before he testi- 


edge of insurer’s 
fied, of liability for any excess in the 
verdict, the cordiality during trial of 
the insured and the attorney of the 
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sister-in-law and a confession of lia- 
bility by the insured, the Fourth Cir- 
cuit stated, in part: 


“It is an unseemly insensitiveness to 
the ethics of his calling for an attor- 
ney to interview an opposing party 
upon the case without the presence 
or permission of his counsel eis 
The transgression was, however, the 
attorney's and not the insured’s. The 
unbecoming conduct of the attorney 
ought not to be laid to his opposite 
party. The latter is hardly charge- 
able with the knowledge that the con- 
ference was uncanonical. 


“But we cannot conclude that in 
the circumstances his omission was so 
relieve the 
The insurer had 
warned him of uninsured expo- 
sure when it admonished him not to 
talk with his insurer. 
With this jeopardy so sharply im 
pressed upon him by the insurer, and 
without a 
lawyer, we cannot declare that the in 
sured forfeited his policy protection 
the request of the 
opposing counsel for a conference. 


substantial as to insurer 


from its policy. 
his 


anyone save 


entitled as he was to act 


by acceding to 


This is likewise true of his procure 
ment of a release from so much of any 
verdict as was above the coverage. 
“Plaintift’s and the in- 
sured at the trial were obviously too 
Yet in a trial 
between friendly in-laws, we hesitate 
to hold the defendant to an artificial 
estrangement and indifference. 


attorney 


informal, too cordial. 


It is true that the agreement of the 
insured’s testimony with the conten 
tions of the plaintiff might be looked 
On the 
contrary, just as probably and indeed 
presumptively, it was entirely truth- 
ful.” 


upon as unduly assisting her. 


Lumber- 
Company 7 


Judgment affirmed. 
mens Mutual Casualty 
Chapman. United States Court of Ap- 
peals for the Fourth Circuit. August 4, 
1959. 17 AuvromopiLe Cases (2d) 950. 


Was 


Automobile 


Reformation of Policy Does Not 
Affect Injured Parties’ Rights 


Reformation of a policy as between the 
insurer and the insured does not deter- 
mine the rights of injured persons 
against the insurer in a subsequent 
action where the injured persons are 
not made parties to the ‘reformation’ 
suit. California. 


The injured parties recovered judg- 
ments against the insured, his wife 
and son in a personal injury action 
which arose out of an automobile ac- 
cident. 
by the 
insurer 


An action was then brought 
injured against the 
that had insured the auto- 
mobile which was occupied by the 
defendants in the prior suit. From a 
judgment in favor of the injured par- 
ties the insurer appealed. 


parties 


\s originally written the policy de- 
fined the word “insured” to include 
one driving with the consent of the 
named \n endorsement to 
this policy stated that “there is no 
operator of the automobile under twenty- 
five (25) years of age resident in the 
Named Insured’s household 
\t the time of the the in 
sured’s minor son was driving with 


insured. 


accident 


consent. 


However, the policy was later re- 
formed and the insurer argued that 
its liability to the injured parties must 
be determined accerding to the policy 
as it was later reforrmed. It was dis- 
closed that after the accident the in 
against the 
insurer for a declaration of rights un 
The inter 
posed a cross-complaint for reformation 
of the policy. The injured parties, 
plaintiffs in the instant case, were not 
made parties to that suit. 


sureds brought an action 


der the policy. insurer 


Reformation was granted and the 
endorsement was replaced by a pro 
vision stating that “|[N]o insurance 
is afforded by any provision of this 
policy or of any endorsement attached 
hereto or issued to form a part here- 
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of while any insured vehicle is being 
operated, maintained or used by or 
under the control of a person under 
twenty-five (25) years of age.” 


The insurer, therefore, argued that 
the injured parties’ rights under the 
policy must be measured by its terms 
as reformed, and that since the driver 
of the auto was under 25 years of age 
there could be no recovery. 


The California Supreme Court was 
of the opinion that the reformation 
invoked by the insurer was entered 
after the injured parties had suffered 
the injuries for which they recovered 
judgment. They were third-party bene- 
ficiaries of the policy, and had an in- 
terest that could not be altered or 
conditioned by independent action of 
the insurer or the insured. These 
rights could not be conclusively de- 
termined against them in an action to 
which they were not made parties. 
Judgment was affirmed.—sShapiro et 
Republic Indemnity Company of 
California Supreme Court, 

July 2, 1959, 17 Avrto- 
(2d) 631. 


al. v 
America. 
En Banc. 
MOBILE CASES 


Liability of Manufacturer 
for Defective Weld on Tractor 


A manufacturer of a tractor is liable for 
iniuries which are caused by a defective 
weld on a hinge which breaks and 
causes the inspection plate and the 
operator who steps on it to fall into the 
moving clutch assembly. California. 


A bulldozer operator filed this suit 
against the manufacturer of the ma- 
chine for injuries sustained when his 
leg was mangled by the moving parts 
of the clutch assembly. He had operated 
this particular bulldozer approximately 
six years before the accident occurred. 
Between the hood at the front of the 
machine and the driver’s seat there 
was a flat metal sheet, called the “deck 
plate,” which provided a level walking 
area. A smaller sheet of metal, called 
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the “inspection cover,” fit into an 
aperture in the deck plate. Beneath 
this inspection plate was the unguarded 
clutch assembly. The inspection cover 
was attached to the deck plate by a 
welded hinge, this hinge being welded 
on the underside of both sheets of 
metal. 


On the day of the accident the 
operator stepped on the inspection cover 
which was latched shut; the hinge 
broke off and both his leg and the in- 
spection cover plunged into the mov- 
ing clutch assembly. It was established 
that the hinge gave way because of 
a failure of the weld connecting it to 
the inspection cover and the deck 
plate. 


A primary issue was whether, as 
the operator contended, the defective 
weld was the original one put on by 
the manufacturer, or whether, as the 
manufacturer contended, the weld 
which failed was one later made by 
the operator’s employer. There was 
undisputed evidence that the fractured 
weld did not comply with the manu- 
facturer’s specifications, but expert 
testimony, on behalf of the operator, 
indicated that the defective weld was 
the original weld made by the manu- 
facturer. 


The court found that the applicable 
law was that the manufacturer of an 
article owes a duty of care toward 
a user, even though there is no privity 
of contract, where the article is in- 
herently dangerous, or where it is rea- 
sonably certain to place life or limb in 
peril if negligently manufactured. 


In the opinion of the appellate court 
it was not its function to reweigh the 
evidence and substitute other in- 
ferences for those reasonably drawn 
by the jury. The evidence was ample 
to support its findings and the weight 
to be accorded conflicting expert testi- 


mony was primarily a question for the 
Judgment of 
the lower court in favor of the opera- 
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jury’s determination. 





Cater- 
California 

July 6, 
17 AUTOMOBILE Cases (2d) 883. 


tor was affirmed.—Darling v. 
pillar Tractor Company. 

District Court of Appeal. 
1959, 


Pretrial Discovery— 
Medical Witness’ Report 


The defendants’ attorney on a pretrial 
hearing in a personal injury case is not 
allowed to have the report of a medical 
examination made for plaintiff's attor- 
ney by an examining physician. Illinois. 


A Chicago attorney, on a pretrial 
hearing in a personal injury Case, of- 
fered the reports of attending physi- 
defendants’ counsel, but 
refused to submit the report of the 
examining physician unless it 


clans to 


was 
stipulated that it would not be used 
or referred to by defendants’ counsel 
on the trial of the The de- 
fendants’ counsel would not agree to 
this condition and the lower court 
ordered the plaintiff's attorney to sub- 
mit the report unconditionally. To 
this the plaintiff’s attorney refused 
and the lower court fined him for con- 
tempt, from which this appeal was 
taken. 


cause. 


The problem presented to the IIli- 
nois Appellate Court was whether the 
“defendants’ attorney on a pre-trial 
hearing in a personal injury 
should be allowed to have the report 
medical examination made for 
plaintiff’s attorney by an examining 
physician.” An examining physician 


case 


of a 


or medical expert is one who exam 
ines a patient, not with a view to 
treatment, but to report findings to 
the attorney and ultimately to testify 
if the case goes to trial. It was noted 
that this case was in the nature of a 
test case. 

Interpretation of Supreme Court Rule 
19-5.(1), concerning matters privileged 
against discovery was necessary for 
a disposition of this case. This rule 
provides that “All matters which are 
privileged against disclosure upon the 


Automobile 


trial are privileged against disclosure 
through any discovery procedure. Dis- 
closure of memoranda, reports or docu- 
ments made by or for a party in 
preparation for trial or any privileged 
communications between any party or 
his agent and the attorney for the 
party shall not be required through 
any discovery procedure.” 


The appellate court found that while 
the report was not privileged, it was 
a report made by or for a party in 
preparation for trial and, therefore, 
not available on discovery proceed- 
ings. However, if the report became 
relevant upon trial it would not be 
exempt as a privileged document. 


As to medical witnesses, the court 
stated: “An expert medical witness 
is an important part of the technique 
of personal injury litigation. ; 
He will name his colleges and uni- 
versities, his degrees, the medical so- 
which he the 
national specialty groups to which he 
has been admitted, the hospitals in 
which he has 


cieties to belongs, 


interned or externed 

Having thus made his intro- 
duction, he will state his findings up- 
on examination of the plaintiff and, 
by means of a long hypothetical ques- 
tion devised for that purpose, will 
relate the cause of the pathological 
condition to the accident and give his 
prognosis. That he is being paid by 
one side is always skillfully lost in 
casual answers to cross-examining 
cynical questions, by a modest shrug 
indicating that a charge is made per 
hour or day, which seems wholly in- 
consequent to the large proportions 
from which his great capacities emerge.” 


The court went on to say that “little 
did the nonlitigating public know the 
true rhetorical masterpieces that came 
from the lips of medical experts on 
the witness stand and how they, as 
much as the lawyers, shattered the 
aerial limits of verdicts in personal 
injury cases and made hundreds of 
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thousands grow where only thousands 


grew before. 


“We say all this to put in its true 
perspective the role of this particular 
To that end, 
we believe the rule should be revised, 
but while it stands we have no choice 
but to interpret it fairly.” Judgment 
was reversed.—Kemeny v. Skorch et al., 
People of the State of Illinois v. Dooley. 
Illinois Appellate Court. June 23, 1959. 
17 AvTomosILe Cases (2d) 849. 


type of witness. 


Short Shorts from the Courts 


Georgia Under a policy which 
insured an automobile against acci- 
dental collision or upset only, the in- 
sured could not recover damages from 
account of its failure 
to pay a loss sustained when a rain 
and windstorm blew a tree on top of 
the auto and completely destroyed it. 
Leonard v. Firemen’s Insurance Com 
pany. Georgia Court of Appeals. July 
15, 1959. 17 Avromopite Cases (2d) 
875. 

Oklahoma This action arose 
out of personal injuries that were sus- 
tained by a wife while she was riding 
in an automobile driven by her hus 
band. The auto collided with a car 
driven by an employee of the State 
Insurance Fund. It was alleged that 
the employee’s negligence in driving 
his auto while on a for the 
fund caused the injuries sustained. 


the insurer on 


mission 


In determining that the State In- 
surance Fund was liable for the dam- 
ages caused by the negligence of its 
employee the Oklahoma Supreme Court 
this 
state by the enactment of 85 O. S. 


stated that “The legislature of 


1951, Section 133, waived the sover- 
eign immunity of the State Insurance 
Fund from all suits arising out of any 
act, deed, matter or things made, 
omitted, entered into, done or suffered 
in connection with the State Insur- 


ance Fund in the administration and 
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management of the business and af- 
fairs of said Fund; and, the Fund, 
while engaged in the insurance busi- 
ness, a purely business enterprise, as 
distinguished from a mandatory duty 
or governmental function, assumes 
the obligations and liabilities incident 
to the business the same as when car- 
ried on by private corporations or in- 
dividuals, including actions for damages 
caused by their employee's 
negligence in driving his car while on 
a mission for the Fund.—State of 
Oklahoma ex rel. State Insurance Fund 
et al. v. Bone. Oklahoma Supreme 
Court. June 30, 1959. 17 Avromo- 
BILE Cases (2d) 620. 


one of 


Oregon .. . In this case a school 
district delivered one of its busses toa 
repair shop to be repaired. While 
there the bus was damaged by fire as 
a result of negligence on the part of 
the repair shop. The repair shop sent 
the school district a bill for the fire- 
damage repairs. After much pressure 
and goading the district’s insurer de 
livered its draft to the district, know- 
ing that the district intended to trans- 
fer it to the repair shop in payment of 
the bill for fire-damage repairs. 


The question the 
Supreme Court was whether the en- 
dorsement of the draft and payment 
of it to the repair shop by the district 
for the fire-damage-repair bill consti- 
tuted such a discharge and release of 
the district's cause of action against 
the repair shop as to bar the insurer’s 
right of action against the shop under 
the rules of subrogation. 


before Oregon 


This question was answered in the 
negative. To hold otherwise would 
permit a wrongdoer and an insured 
to perpetrate the equivalent of fraud 
upon an insurer, and the latter would 
be without a remedy.—United Pacific 
Insurance Company v. Schetky Equip- 
ment Company Oregon Supreme 
Court. July 29, 1959. 17 Avtomo- 
BILE Cases (2d) 1005. 
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sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


| Summaries of Selected Deci- 
| 


Building Collapses Because of 
Surface Water from Rainfall 


“Surface water,’’ resulting from a 
heavy rainfall, which causes a build- 
ing to collapse does not come within 
a provision excluding coverage for 
damage resulting from flood, inunda- 
tion or high water. Illinois. 


Homeowners filed suit against their 
insurer to recover for the collapse of 
their building which was caused when 
a portion of the basement dwelling 
collapsed following an unusual and 


excessive amount of rainfall. A ver- 
dict in the trial court was returned 
for the insureds, from which the in- 


surer appealed. 


The issue before the appellate court 
result- 
ing from severe rainfall, was within 
the meaning of the words “flood, in- 
undation, or high water.” 
in the policy expressly excluded dam- 
age resulting from flood, inundation 
or high water from coverage. 


was whether “surface water,” 


A provision 


This court noted that the term “sur 
face water” had been considered and 
determined to be something wholly 
distinct the term “flood,” and 
the dictionary definition of 
“inundation” referred to an overflow 
of waters coming out of their bed. 


trom 
normal 


It was concluded that the insurer, 
if it intended to exclude damage from 
could have included 
such term in the policy. In the court’s 
words, “It is obvious that the collapse 
resulted from surface water and that 
the exclusion clause, which must be 


surface water, 


strictly construed against the insur 
ance company, did not by definition 
exclude surface water, and that con 


Fire and Casualty 


sequently there was no basis for a 
conclusion that the policy by its terms 
excluded recovery under the facts 
shown by the record.” Judgment in 
the trial court was affirmed—Wilson 
et al. v. National Automobile & Casualty 
Insurance Company. I|linois Appellate 
Court. May 5, 1959. 10 Frre anp Cas- 
UALTY Cases 47, 


Boat Dock Not a Building Within 
Extended Coverage Endorsement 


A boat dock constructed with timber 
cribbing filled with stones and having 
a smooth surface on top does not con- 
stitute a ‘building’ within the meaning 
of an additional extended co”erage 
endorsement. New York. 


This action was brought by home- 
owners against several insurers to 
recover for damages to a boat dock 
situated in front of their summer resi- 
dence. All the policies were standard 
fire policies which contained an en- 
dorsement for additional extended 
coverage. The homeowners argued 
that the loss came within a peril in- 
sured against by the following policy 
clause: “8. Collapse of building(s) 
or any part thereof including collapse 
caused by weight of 
The trial court dismissed the 
complaints. 


ice, Snow or 


sleet.” 


In the appellate court the principal 
questions were whether 
such a dock was a “building” within 
the policy and, if so, whether the dam- 
age to it constituted a “collapse.” It 
was noted that the dock 
structed of timber cribbing filled with 
stones and a smooth floor covered the 
top. The homeowners discovered that 
some of the timbers of the dock had 
broken and that the 
stones had fallen into the lake. There 


presented 


Was con- 


loose some of 
was no evidence as to how the dam 
had oc 
curred suddenly or gradually. 


age occurred or whether it 


The appellate court agreed with the 


trial court that “To constitute the 
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dock as building under these circum- 
stances however would require a 
strained construction which would 
not appear to be warranted by the 
facts.” Further, the appellate court 
was of the opinion that the record 
was barren of any evidence that the 
damage to the dock constituted a 
collapse within any accepted meaning 
of the word. The word “collapse” in- 
volves an element of suddenness, a 
falling in and total or near total de- 
struction. Judgment of the trial court 
was affirmed.—Weiss et al. v. Home 
Insurance Company et al. New York 
Supreme Court, Appellate Division. 
August 13, 1959. 10 Fire anp Casvu- 
ALTY CasEs 58. 


lron Safe Clause Breached— 
Records Subsequently Found 


A new trial will be granted where 
records are subsequently found in a 
place in which they were inadvertently 
placed, even though the finding occurs 
more than a year after a verdict has 
been directed for insurers under an 
Iron Safe Clause. Fifth Circuit. 


The insured had two fire policies on 
the goods, materials and supplies in 
his canning factory. Both policies 
contained an Iron Safe Clause which 
provided that “The insured will keep 
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such books and inventory, and also 
the last preceding inventory, if such 
has been taken, securely locked in a 
fire proof safe at night, and at all 
times when the building is not 
actually open for business; or, failing 
in this, the insured will keep such 
books and inventories in some place 
not exposed to a fire which would 
destroy the aforesaid building.” 


A fire destroyed the factory at 
night, and upon examination of the 
insured and an employee it was deter- 
mined that the safe contained only 
one inventory and no books. It was 
established that the insured’s em- 
ployee left the books on top of a cab- 
inet after receiving a message about 
an illness in her family. The insured 
subsequently told another employee 
to move some old record books from 
Along 
with the old books this employee also 
moved the current records, inventory, 
books and cancelled checks to the 
storage room. Not knowing’ that 
these records had been moved, the 
insured and his employee assumed 
that they had been destroyed by the 
fire. 


The trial court directed a verdict 
for both insurers on the ground that 
the insured had violated the Iron Safe 
Clause. 


the office to a storage room. 


More than a year later the insured 
filed a motion for a new trial. It 
seems that the insured had found the 
books and records in the storage room 
and wanted a new trial so these rec- 
ords could be offered in evidence. His 
motion was overruled. 


In granting a new trial the Fifth 
Circuit stated that “The sole basis for 
the denial of the motion was a failure 
of the insured to find and produce the 
records at an earlier time. No preju- 
dice to the insurance companies is 
shown to have resulted from the delay 
in the discovery of the evidence. 
Under the circumstances the delay in 
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the filing of the motion was not unrea- 
sonable. He [insured] was de- 
prived of the right to attempt to prove 
that he had sustained a loss within 
the terms of the policies, and the 
amount of his loss sustained, because 
of the Iron Safe Clause. That im- 
pediment, he asserts by his motion, 
is now removed. ... The district 
court held that a prudent person 
would have searched for the records 
at the place where they were subse- 
quently found by accident. We do not 
agree. we think he was entitled 
to believe that the records had been 
burned.”—Serio v. Badger Mutual In- 
surance Company et al. United States 
Court of Appeals for the Fifth Circuit. 
May 5, 1959. 10 Fire AND CASUALTY 
Cases 56. 


Trip Transit Policy— 
Tire Cargo Destroyed by Fire 


‘ 


The phrase ‘‘in transit’’ in a trip transit 
policy is not only applicable while a 
shipment is actually moving. It applies 
so long as the shipment is in the course 
of being delivered to its destination. 
Texas. 


A shipper filed this suit against an 
insurer to recover for a cargo of tires 
that was damaged by fire. The cargo 
was to be shipped from one city to 
another by a carrier. To avoid a col 
lision, while enroute, the carrier was 
forced into a ditch, resulting in ex- 
After 
some effort the tractor was extricated 
from the ditch, but two days were 


tensive damage to the truck. 


spent trying unsuccessfully to get the 


trailer, loaded with tires, out of the 
ditch and into a safer place. The 
trailer was then left in the ditch 


with the tires securely locked therein 


and the carrier notified local officers 


of the trailer’s location. It was estab 
lished that the driver was going to 
another city for help when local offi- 
cers notified him that the trailer was 
on fire. 


Fire and Casualty 


In the trial court a judgment was 
rendered in favor of the shipper, from 
which the insurer appealed. (There 
were several issues in the case, but 
only the one pertaining to the con- 
struction of the insurance policy will 
be considered. ) 


The insurer alleged that the carrier 
had abandoned the load of tires which 
were not in transit. In the appellate 
court’s opinion the insurer had not 
asked that these issues be submitted 
to the jury and, therefore, had waived 
its right to do so on appeal. How- 
ever, the appellate court did render 
an opinion on these issues. 


In the policy it was provided that 
“This insurance attaches from the 
time the goods or merchandise leaves 
factory, store, warehouse or dwelling 
at initial point of shipment and cov- 
ers continuously thereafter while in 
due course of transit until safely de- 
livered at factory, store, warehouse 
or dwelling at destination, or arrival 

but this Policy to cover only 
while goods are actually in transit.” 


The case of Hailey v. Oregon Short 
Line Rail Company, 253 F. 
cited. This case stated that “To say 
that the phrase ‘in transit’ is applica- 
ble only while a shipment is actually 
moving is to give to it an unusual and 
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strained construction. Ordinarily a 


shipment is understood to be in 
transit from the point of origin until 
it reaches the point of destination. So 
long as it is in the course of being 
delivered to the place to which it is 
being shipped, it is in transit.” 


\ccording to the record and author- 
ities, the appellate court was of the 
opinion that the goods in question 
had not been abandoned and were in 
transit at the time of the fire. Judg- 
ment of the trial court was affirmed. 
Gulf Insurance Company v. Ball. Texas 
Court of Civil Appeals. May 4, 1959. 
10 Fire AND CAsuALTY Cases 74. 
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PRODUCT LIABILITY 
Summaries of Selected Decisions | 
Reported in This Field 


Hybrid Rabbit Rifle Explodes— 
Manufacturer's Liability 


Where expert testimony is conflicting 
as to the effect the remodeling of a 
rifle would have on the propensity of 
the ‘‘receiver’’ to explode, the issues 
of negligence and contributory negli- 
gence are properly for the jury. Utah. 


\ rabbit hunter sustained injuries 
when the rifle he was firing exploded. 
Suit was brought against the manu 
facturer for damages. The rifle, origi- 
nally a .220 Swift, was purchased 
from a retailer who handled the manu- 
products. However, the 
hunter, who was somewhat of a gun 
bug, had the rifle remodeled by one 
gunsmith who replaced the original 
barrel with one which would handle 
a .25 caliber cartridge and, later, he 
had another gunsmith resize the bore 
of this barrel so that it would take a 
.270 cartridge. 


facturer’s 


\ fact of critical importance was 


that the receiver of the rifle—the 
mechanism which receives, handles 
and ejects the shells—was not re 


modeled, and it was the top portion 


of this mechanism which broke off 
and caused the injuries when a cart 
ridge backfired or ruptured. 
The 


hunter was that the receiver was not 


negligence alleged by the 
of proper quality, and thus when the 
cartridge did rupture, the explosion 
came backward into the receiver and 
shatter. There 


caused it to was 


much expert testimony, most of it 


conflicting, as to the quality and 
characteristics of the receiver and 


the metals in it. It was strenuously 
argued by the manufacturer that the 
hunter’s witnesses were not qualified 


and, therefore, their evidence was not 
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competent. The court allowed the 
evidence to remain. 

In its charge of contributory negli- 
gence, the manufacturer pointed out 
that the hunter had enlarged the size 
of the extractor slot (a notch in the 
the which facilitates 
the extraction and ejection of the 
cartridge from the rifle). The manu- 
facturer argued that the enlarge- 
ment of the extractor slot diminished 
the support to the side of the cart- 
ridge, making it easier for the cart- 
rupture, and that this 
enlargement permitted a more sud- 
den 


base of barrel 


ridge to 


surge of the explosion to go 


a 
back into the receiver. 

\gain, there was much conflict in 
the evidence submitted by the hunter’s 
the manufacturer's expert wit- 
the effect of this en 
larged extractor slot when a cartridge 
ruptured or 


and 


nesses as to 


an explosion occurred. 

The Supreme Court of Utah, in 
affirming the judgment of the lower 
court in favor of the hunter, noted 
that there was a conflict in the evi- 
dence upon the issues of negligence 
and contributory 
that 
to the jury for determination. 
court is in doubt as to 
men 


and 
they were properly submitted 
lf a 
whether 
may arrive at dif- 
the doubt deter- 
mines the question to be one of fact 
for the jury. 


negligence 


reasonable 


ferent conclusions, 


A dissenting opinion by two judges 


attacked the evidence and _ stated 
that “If we cannot take hold of a 
case like this and give relief from 


such a misguided conclusion as was 
arrived by the jury here, having to 
resort to generality and easy, con- 
venient rules’ for the 


function of judicial review, in my 


affirmance, 


opinion, not only is impaired, but 
tends to inspire disrespect for the 
judiciary on the part of the average 
layman.’—Webb v. Olin Mathieson 
Chemical Corporation. Utah Supreme 
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Court. August 12, 1959. 9 NEGLI- 


GENCE Cases (2d) 1318. 


Manufacturer's Liability 
for Tubeless Tire Blowout 


A manufacturer of a tubeless tire is not 
liable for damages sustained when the 
tire is subsequently bruised and blows 
out. There is no duty to warn of the 
different wearing qualities between a 
tubeless and tube-type tire. Indiana. 


The decedent purchased a new auto- 
mobile in January, 1956, which was 
equipped with four tires 
manufactured by the defendant. Sub- 
sequently, the left-rear tire was bruised 


tubeless 


and it was alleged that this bruise 
caused a blowout on August 10, 1957, 
while the automobile was in motion. 
\s a result of the ensuing accident 
the killed other 
passengers injured. Suit 
tuted by the executrix of the deced- 


and 
was 


decedent was 


insti 


ent’s estate for damages. 


In her complaint the executrix al 
leged that the tire manufacturer was 
negligent in failing to warn them that 
tubeless when _ bruised, 


tires, were 


more susceptible to blowouts than 


were tube-type tires. Also alleged 
was a breach of “written and implied 
warranties,’ although counsel for the 
executrix stated that it was not claimed 
that the tire was defective or negli- 
gently made. 


It was noted by the district court 
that only if an automobile’s construc- 
tion is defective is it considered inher- 
ently dangerous to human safety, thus 
causing a manufacturer to be liable to 
an owner or passenger for injuries 
defect. A 


manufacturer has no duty to 


that are caused by such 
warn 
that an automobile may become an in 
strumentality by which an injury is 
inflicted. The court determined that 
the same principles applied to a manu- 
facturer of a 


component part of an 


The executrix argued that the tire 
manufacturer was aware that tubeless 
tires were more susceptible to blow- 
outs following a bruise than were 
tube-type tires and, therefore, had a 
duty to warn buyers and others about 
this feature of tubeless tires. 


Since the sale of the auto took 
place in Illinois, the law of Illinois 
governed. The district court could 


find no decision holding that there 
was a duty upon a manufacturer to 
warn under the circumstances argued 
by the executrix. In this regard the 
court was of the opinion that “While 
there may be a difference in the wear- 
ing qualities between two types of 
tires, such as claimed in this case, a 
manufacturer has no duty to call 
the difference to the attention of the 
buyer or the public generally. In other 
words, the manufacturer need not an- 
ticipate or foresee that his customers 
will erroneously assume that the two 
types of tires are of the same quality. 
It must be concluded that liability 
cannot be predicated upon plaintiffs’ 


theory of negligence.” 


The court also determined that this 
reasoning applied to the alleged breach 
of implied warranty. It does not ap- 
ply to an express or written warranty, 
and a manufacturer that 
that tubeless 


safe as tube-type tires and the repre 


expressly 
warrants tires are as 
sentation is proven false may be liable 
for breach of warranty. 

In the complaint it was alleged that 
the tire manufacturer did not publicize 
any different characteristics between 
its tubeless and tube-type tires. This 
allegation was found to be inconsist 
the additional 
allegation that the tire manufacturer 
breached its written 
The 


the 


ent with executrix’s 
promises and 
warranties. district 


that 


court 
did 


state a claim upon which relief could 


con 


cluded complaint not 


be granted. Suit dismissed with leave 


automobile. to amend.—Ein, Executrix et al. v 
Product Liability 675 
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Goodyear Tire & Rubber Company. 
United States District Court for the 
Northern District of Indiana. May 19, 
1959. 17 AuToMoBILE Cases (2d) 977. 


Exploding Bottle Injury— 
Implied Warranty—Res Ipsa 


Under Maryland law there are no war- 
ranties between manufacturer and ulti- 
mate purchaser because of a lack of 
privity, and ‘“‘implied warranties extend 
only to the [bottle] contents and not 
to the container."’ District of Columbia. 


carton of 
cola from a display shelf and placed 
it on the bottom part of her shop 
ping cart. After her 
marketing, the shopper pushed the 
cart to the check-out counter 
began unloading the groceries. 
picked up the 


placed it on the counter. 


A shopper selected a 


completing 


and 
She 
cola and 
While it 
the 
injuries to 


carton of 


was still on the counter one of 
bottles exploded, causing 
the Suit brought 
against the manufacturer of the cola 


and the retailer of the product for 


shopper. was 


damages. 

In her complaint in the lower court 
the shopper charged breach of war 
ranty and negligence on the part of 
the the retailer. 
On appeal, it appeared from the record 


manufacturer and 
that at the end of the opening state- 
ment a verdict was directed in favor 
of the manufacturer on the count of 
breach of warranty, and at the end of 
the shopper’s evidence a verdict was 
directed in favor of both the manu 
the 
maining counts. 


facturer and retailer on the re- 

As to the count alleging breach of 
warranty on the part of the manufac 
turer, the appellate court found that 
the lower court’s finding was correct 
because under Maryland law there 


were no warranties between manu- 
facturer and ultimate purchaser be- 


cause of a lack of privity. 


676 


The retailer argued that it was not 
liable on the theory of breach of im- 
plied warranty of either fitness or 
merchantability because the shopper 
had not yet paid for the cola when the 
accident occurred, 
had been no sale. 


therefore, there 
It was noted that 
Maryland had never passed on the 
question, but the appellate court be- 
lieved that the 
didn’t disclose 
ranty. 


shopper's evidence 
any breach of war- 
She was contending that the 
breach of warranty consisted of a de- 
fect or an condition in the 
bottle. under Maryland 
law implied warranties extend only 
to the contents and not 
tainer. 


unsafe 
| Low cver, 


to the con- 


that the lower 
court was correct in directing a ver- 
dict for the retailer on the 
of warranty charge. 


It was c mnncluded 


breach 


In regard to the negligence count 
the court noted that the shopper could 
not prove specific acts of negligence 
and, accordingly, relied on res ipsa 
loquitur. Under res ipsa the shopper 
could satisfy the doctrine’s require- 
that 
exclusive 


must have 
management of 


ment the defendant 
control or 
the thing causing the injury by show- 
ing that she had not mishandled the 
that it had 


not been mishandled by anyone else 


bottle in any way, and 


through whose hands it had passed. 


In this case, the court determined 
that the doctrine was inapplicable to 
either defendant that 


court properly directed a verdict in 


and the lower 


their favor. There was no evidence 
to show what happened to the bottles 
before they were delivered to the re- 
delivered. 
Judgment affirmed.—Atwell  v. 
Pepsi Cola Bottling Company of Wash- 
ington, D. C., et al. District of Columbia 
Municipal Court of Appeals. 

23, 1959. 9 NEGLIGENCE CASES 
1091. 


tailer, or after they were 


Was 


June 


(2d) 
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TO PAY OR TO DEFEND an excessive de- 
mand is a question which frequently confronts 
insurers and their attorneys. If defense is the 
choice, the insurer must consider the high cost 
due to large defense fees. In a future article 
the defense setup is analyzed. What can be 
done to make it more efficient and less costly 
is stressed. It is suggested that insurers try new 
defense firms for cost-comparison purposes. 


Is SONIC BOOM an explosion? This question 
is answered, from the point of view of both 
science and law, in an article scheduled to 
appear soon. It also points out what to look 
for when sonic boom damage is claimed. 


U NDER a trust and commission clause, the 
important questions are: When are such 
clauses construed as covering the insured's 
legal liability for the particular loss of property 
of others? When are such clauses construed 
as simply insuring property of others in the 
insured’s possession for which he is respon- 
sible? A forthcoming article analyzes the con- 
fused state of the law and court decisions in 
order to answer these questions. 
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1960 U. S. MASTER TAX GUIDE 


“America’s Number One Tax Help” 


© Reflects All New 1959 Federal Tax Law Changes from Cover to Cover 


Anyone who needs a handy desk or brief-case tax aid for quick, ready 


reference will welcome this brand-new CCH publication. 


For, not only does the MASTER TAX GUIDE explain the basic rules 
affecting business or personal income tax questions, but it protects you 
against overpayments and costly mistakes in year-end tax planning. Here 
you have clear-cut examples—based on typical tax situations—to illustrate 
the explanations. Moreover, the GUIDE is eager to assist in the prepara- 
tion of 1959 income tax returns to be filed in 1960 and in handling everyday 


federal tax problems all through the months ahead 


Based on the Internal Revenue Code—as amended through 1959 
Regulations, controlling Court and Tax Court decisions, the 1960 U. S. 
MASTER TAX GUIDE is a compact source of tax facts and figures im- 


mediately useful in working out sound answers to tax problems 


Leading the field, the GUIDE is the 


highly polished product of more than Features You'll Like 
[ ) ,ee s’ > 4 > > °*o wn I > > < +< x - 
orty years’ experience in federal tax re © Helps Keep Taxes at Legal 
porting. Completely dependable, it’s pro Lows 
duced by the seasoned CCH editorial = 
; Handy Rate Tables 
staff which makes CCH publications the 
standard for measurement Check Lists of Income, De- 
ductible and Nondeductible 
As a convenient desk tool it can't Items 
be beat. So don't let tax “puzzlers” beat f 
Guards Against Mistakes, Pen- 
rou rhe rm “2 ‘ >» 448 naves ‘ : 
you, when you can have 448 pages of top alties, Overpayments 
flight tax help for only $3 a copy. Fill in 


and Mail the attached Order Card Easy to Understand, Written 
TODAY! Yours will be one of the 


first-press copies—for that wanted “head Saves Time, Trouble 


in Plain English 


start” on year-end tax planning. 
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